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On December 1, 1998, we heard Employee's claim on remand from the Alaska Superior Court, Temple v. Denali Princess Lodge, 3AN-97-02215 Civ. (Alaska Super. March 10, 1998), in Anchorage, Alaska.  Attorney Charles Coe represented Employee, who was present at the hearing.  Attorney Robert Griffin represented Denali Princess Lodge, and its insurer, Royal Insurance Company (Employer).  The record closed at the hearing's conclusion.


ISSUES


(1)
Did Employer, by its action or lack of action, "facilitate" the attack on Employee, and are Employee's injuries compensable?



(2)
Is Employee entitled to an award of actual attorney fees and legal costs?


PROCEDURAL SUMMARY


We originally heard the merits of Employee's claim on March 11, 1997, and issued Temple v. Denali Princess Lodge, AWCB Decision No. 97-0071 (March 25, 1997)(Temple I).  In Temple I, the Board found the assault was a purely private and personal quarrel, was not motivated by work-related factors, and Employer did nothing to engender, exacerbate or facilitate Callahan's attack.
  The Board also found that even if Employer failed to enforce its rules or policies, such a failure was not the proper test for determining whether Employee's injury was compensable, because the proper test is: "Was the assault motivated by work-related factors?"
  The Board relied on Marsh v. Alaska Workers' Compensation Board, 584 P.2d 1134 (Alaska 1978)(Marsh), and on former AS 23.30.265(17)[now renumbered AS 23.30.395(17)], which limits compensation to injuries resulting from a willful act by a third person to those directed against an employee because of the employment, when it denied and dismissed Employee's claim.



We are hearing this matter on remand from the Superior Court's decision in Temple v. Denali Princess Lodge, 3AN-97-02215 Civ. (Alaska Super. March 10, 1998)(Temple II).  The Honorable Sigurd E. Murphy held the Board recognized the appropriate test, as set forth in the Marsh case, however, it failed "to consider all facts that may have been relative to an appropriate determination of that test."
  Judge Murphy also held:




In the present matter, it is clear that the assault on Temple was not directed against him because of his employment.  It is clear that the origin of the assault was purely private and personal.  It also appears that there is substantial evidence that Temple's employment did not engender or exacerbate the purely private and personal quarrel.
  



Judge Murphy gave one directive on remand:  "The Bo[a]rd on rehearing must determine not whether the assault was motivated by work-related factors, but whether the employer, by action or lack of action, engendered, exacerbated, or facilitated Callahan's attack."
  Reading Judge Murphy's opinion in its entirety, and taken in context, we believe he is instructing us to only determine whether Employer's action or inaction "facilitated" the attack on Employee.


SUMMARY OF THE EVIDENCE


At the remand hearing, Employee relied on the transcript of the March 11, 1997 hearing before the Alaska Workers' Compensation Board (AWCB); the Temple I decision; Appellant's Brief (July 23, 1997); Appellee's Brief (December 1, 1997); and Appellant's Reply Brief (December 22, 1997).
  Employer also relied on the transcript of the March 11, 1997 hearing before the AWCB, and the transcript of the change of plea hearing in State of Alaska v. Matthew R. Callahan, Case No. 4HE-94-32.
  Neither party objected to the Board's reliance on the above-referenced documents.  Furthermore, the facts as determined by the Board in Temple I were not disputed on appeal.  For these reasons, we hereby incorporate by reference the facts as set forth in Temple I, and provide a brief summary of those facts below, including facts from the transcript of the change of plea hearing.



On August 3, 1994, Employee was struck in the face by Matthew Callahan while working as a waiter at the Denali Princess Lodge (Lodge).  The basic facts of this incident arose from a "love triangle" between Employee, Jesse Stroebele, and Callahan.



Callahan and Stroebele were involved in a romantic relationship between 1993 and 1994.  In May 1994, Stroebele moved to Denali to take a job at the Lodge.  While working at the Lodge, she met Employee.



Employee and Stroebele became involved in a romantic relationship during the summer of 1994.  Stroebele testified that in July she moved from the employer-provided housing unit in which she was living with Karen Stockland to the unit Employee occupied.  Also in July 1994, Callahan went to the Lodge to visit Stroebele.  During his visit, they dined at the restaurant where Employee worked.  In the change of plea hearing, Callahan testified that Employee was their waiter the night they ate at the Lodge.
  Employee and Stroebele did not dispute this point at the change of plea hearing.  However, at the March 11, 1997 hearing,
 Callahan and Employee both testified that they did not meet or see each other, so as to be able to recognize the other on sight, during the July 1994 visit by Callahan.  



Early on the morning of August 3, 1994, Callahan drove to Denali to visit Stroebele.  It was a surprise visit.  Upon his arrival, Callahan learned that Stroebele was now living with "Kevin." Callahan walked to the unit Stroebele and Employee shared.  Stroebele was there, but Employee was not as he was working the breakfast shift.  Callahan talked with Stroebele.  Stroebele testified that after Callahan left, she locked the door and went back to bed.



At the change of plea hearing, Callahan testified that upon leaving Stroebele, he went to collect his bicycle and dog from the center of the Lodge grounds.  While there, the front door to the restaurant opened and Callahan saw Employee walk by the entrance.  However, at the March 11, 1997 hearing, Callahan testified that upon leaving Stroebele, he walked directly over to the restaurant where Employee worked.  He testified at both hearings that he went to the restaurant to confront Employee and let him know that he was aware of his relationship with Stroebele.  Callahan also testified at both hearings that he did not go to the restaurant with the intent to hit Employee.  



Callahan testified at both hearings that upon entering the Lodge, he did not sit down or wait for someone to help him, and he walked past the area where the hostess and cashier stations were located.  Testimony was presented at the March 11, 1997 hearing that the hostess and cashier stations were unattended, contrary to Employer's rules that someone is to be on duty to greet customers.



Callahan testified he proceeded to the waiters' staging area adjoining the kitchen, where the waiters prep the food to be served to customers.  Callahan saw a person he believed to be Employee.  Concerned that he could be mistaken about the person's identity, he asked another server if the man he thought was "Kevin" was in fact "Kevin."  The server confirmed Employee's identity.  Callahan walked up to Employee, said a few words, and then struck him in the face.



Employee testified that on the day of the assault the Lodge had only 1/3 of its normal wait staff on duty due to attrition at the end of the summer season.  Employee also presented evidence that no hostess or manager greeted Callahan, no security guards were present nor contacted regarding Callahan, no manager was walking the area, and staff allowed Callahan to remain in the staging area.  Employee also testified he saw Callahan waiting near the staging area.  Testimony was presented that Employer's "Employee Handbook" prohibits customers, friends, or family members from being in the staging area.  



Employee testified he walked up to Callahan and, presuming him to be a customer, asked if he could help him.  Employee further testified he did not remember any verbal exchange but was told by co-workers that Callahan said something like:  "How could you do it?  How could you cheat on me?  You knew she was mine," and struck Employee in the face.  Employee testified he went to the hostess stand and told the hostess to call the Alaska State Troopers for help.  Meanwhile, Callahan was escorted by staff members through the kitchen to an area outside where he waited for the Troopers.  


SUMMARY OF ARGUMENTS ON REMAND


Employee argued he was entitled to compensation because Employer's failure to enforce it rules and policies facilitated the assault, on Employer's premises, while he was performing his job duties.  Specifically, Employee argued:




Everything the [sic] lead [sic] up to Callahan assaulting the appellant was due to Callahan being allowed to loiter in the restaurant without being questioned, as well as loiter in an area forbidden to non-employees.  Callahan did not walk into the restaurant and immediately commit the assault.  The evidence demonstrates that he was there for at least twenty minutes before going into the waiters' prep area. 




. . . .




The appellant's only defense against any person entering the restaurant, whether the person was there for personal reasons or not, was the appellee's own policies and rules that protect both employees and customers.  The appellee's failure to have adequate staff and managers working that morning, and failure to ensure that its employees followed its policies and rules facilitated the assault in this case.  This injury should be compensable because it is clearly not a personal assault which was not preventable by the employer.



Employee additionally argued his claim was compensable because "the only reason [he] approached Callahan was because he thought that [Callahan] was a customer needing assistance.  This was company policy. . . . It makes no difference whether Callahan entered the restaurant for the purely personal reason of confronting the appellant because of his relationship with Ms. Stroebele."
  Finally, Employee argued "[a]ccording to Marsh and Professor Larson, if an employer's failure to follow or enforce its own policies and procedures facilitates an assault, then the injury is compensable.  Further, the injury is compensable if the conditions and obligations of the employment contribute to the assault."



Employer argued the assault was a private and personal quarrel, not work-related, and was therefore not compensable.  Employer also argued violation of its rules and policies, if any, did not "facilitate" the assault on Employee.  Employer further argued no rules or policies could have prevented the personally- motivated assault from happening, and it should not be held responsible for Employee's injuries merely because the assault took place at work.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
DID EMPLOYER, BY ITS ACTION OR LACK OF ACTION, "FACILITATE" THE ATTACK ON EMPLOYEE, AND ARE EMPLOYEE'S INJURIES COMPENSABLE?


A.
BACKGROUND


The narrow issue raised in this case, i.e., when does an employer's action or inaction "facilitate" an assault, is one that has not previously been decided by our courts.  Additionally, neither the Act nor applicable caselaw defines the term "facilitate."  We therefore begin our analysis by first looking at the definition of "injury."  The term "injury" is defined in AS 23.30.395(17), and means "accidental injury or death arising out of and in the course of employment . . . . includ[ing] an injury caused by the wilful act of a third person directed against an employee because of the employment."  



The phrase "arising out of and in the course of employment," defined in AS 23.30.265(2), includes "activities performed at the direction or under the control of the employer."  In Professor Larson's authoritative treatise on workmen's compensation law, Chapter 3 is devoted solely to an analysis of the term "arising out of the employment."  He begins by stating:



[T]o make the task of construction easier, the phrase was broken in half, with the "arising out of" portion construed to refer to causal origin, and the "course of employment" portion to the time, place, and circumstances of the accident in relation to the employment. . . .




The lines of interpretation of the "arising" phrase can be reduced to . . . five. . . . Of the five, two are virtually obsolete  -- the peculiar-risk test and the proximate cause approach.  Three are of current importance -- the increased-risk, actual-risk, and positional-risk doctrines.



Employee's argument in this case, referred to as the "positional-risk" doctrine, is set forth in §6.50 of Professor Larson's treatise as follows: 



An injury arises out of the employment if it would not have occurred but for the fact that the conditions and obligations of the employment placed claimant in the position where he was injured.  This theory supports compensation, for example, in cases of stray bullets, roving lunatics, and other situations in which the only connection of the employment with the injury is that its obligations placed the employee in the particular place at the particular time when he or she was injured by some neutral force, meaning by "neutral" neither personal to the claimant nor distinctly associated with the employment.



Later in his treatise, Professor Larson is careful to distinguish between situations which fall under the "positional-risk" scenario and private quarrels that are "imported" into the work environment, and states:



When it is clear that the origin of the assault was purely private and personal, and that the employment contributed nothing to the episode, whether by engendering or exacerbating the quarrel or facilitating the assault, the assault should be held noncompensable even in states fully accepting the positional-risk test, since that test applies only when the risk is "neutral."



In §11.23 of his treatise, Professor Larson next discusses five types of situations in which it has been argued that an injury from an admittedly private source should be compensable because it was "facilitated or contributed to by the employment environment."
  The categories include: (1) assaults on night security officers; (2) assaults on taxi drivers; (3) enforced contact aggravating personal enmity; (4) risk of assault inherent in the job; and (5) the employment supplying a weapon as a causal link.  



After reviewing the cases discussed by Professor Larson in this section, only one thing is clear:  There is a split in the authority, with no straightforward rule or definition of what "facilitate" means.  Whether an employee's injuries were found to be compensable turned solely on the facts of each case.  It seems to us to be akin to a "sliding scale," i.e., the more likely it is the assailant, motivated by purely private and personal reasons, would perpetrate the assault at any location including the workplace, the less likely the injuries will be found compensable.  Conversely, if the workplace provided a better opportunity to the assailant to go undetected, or without interference from co-workers or onlookers, then the more likely the injuries will be found compensable.  We have discussed a few of the cases below.


B.
CASELAW


We first look at the four cases considered and discussed by Judge Murphy in Temple II.  In Marsh, appellant was an assistant bartender who took a 30-minute dinner break from his shift to get something to eat.  During his break he shared a table with a customer, Mrs. Razo, while her husband was in the other room playing pool.  Upon Mr. Razo's return to the table, he saw appellant kissing his wife and hit appellant.



The Supreme Court, quoting from Professor Larson's treatise, stated:



When it is clear that the origin of the assault was purely private and personal, and that the employment contributed nothing to the episode, whether by engendering or exacerbating the quarrel or facilitating the assault, the assault should be held noncompensable.



Agreeing with some of appellant's arguments, the Supreme Court stated:



Appellant is correct in stating that labeling the employee's activity as "personal" may not render the ensuing injury per se noncompensable.  However, the [employee's] activity must still be "reasonably foreseeable and incidental" to the employment, and not just "but for" the employment, as appellant contends, to entitle the employee to claim compensation.



The Supreme Court disagreed, however, with appellant's reliance on Ross v. Workmen's Compensation Appeals Board, 21 Cal.App.3d 949, 99 Cal.Rptr. 79 (1971), as support for his claim for compensation.  In Ross, a jealous husband shot a store clerk because he believed the clerk was having an affair with his wife.  The Court found that the motivating factor for the assault, at least in part, was in the ambient circumstances of the injured employee's employment.  As part of his work duties, the clerk was required to assist customers to their vehicles, load purchases into the vehicles, and be friendly.  The Marsh court distinguished Ross because "[t]here was no evidence presented in Ross [sic], as there was [in Marsh], to indicate that the claimant was in any way acting in a 'personal' capacity in being friendly with his assailant's wife."
 



Based upon the facts in Marsh, the Supreme Court affirmed the Board's determination and held that "[e]ven though [appellant's] injury was sustained while he was at work, there was compelling evidence presented to indicate that [appellant] had taken himself outside the scope and duties of his employment in his encounter with Mrs. Razo and, that it was that conduct which motivated the assault on him."  Because Marsh did not argue the employer's actions "facilitated or contributed to" the assault, the issue was not addressed by our Supreme Court.



In addition to the Marsh case, Judge Murphy also considered three "imported quarrel" cases in his decision.  The first of these, also relied upon by Employer to support its argument against compensation, was Transactron, Inc. v. Workers' Comp. App. Bd., 688 Cal.App.3d 223, 137 Cal.Rptr. 142 (1977).  In Transactron, upon seeing her jealous boyfriend approaching the building, and because of fear of personal injury, the decedent hid in the rest room of her work place.  While in the rest room, the deceased asked a co-worker to call the police for help.  The boyfriend entered the building and was informed of the deceased's whereabouts by another unsuspecting co-worker.  The boyfriend then proceeded to the rest room, found the deceased, and shot her.  



The court in Transactron noted that the Workers' Compensation judge, and the Workers' Compensation Appeals Board (WCAB) in affirming the judge's opinion, awarded compensation because the fatal injuries were sustained in the course and scope of, and arose out of, the deceased's employment.
  The court further noted:



The WCAB found evidence to justify the statement of the workers' compensation judge that "in the instant case, however, factors associated with the employment contributed to the injury, since in the absence of the unwitting assistance of decedent's co-employee in revealing decedent's whereabouts to the assailant, it is quite possible that the attack could not have occurred.  The employment, therefore, was not merely a neutral or passive factor with respect to the injury; rather, the actions of a co-employee increased the risk of harm to decedent and in fact contributed to her death."
 



On appeal from the WCAB decision, the court conceded the shooting occurred in the course and scope of employment, and stated the sole issue was whether the shooting arose out of her employment."
  After considering the entire record, the court held that the connection between the assault and deceased's employment was so remote that the injury could not be deemed to have arisen from the employment.  The court explained:



Where the nature of the employee's duties places her in no particularly dangerous or isolated position, or where the risk of harm is not limited to the place of employment and where the attack occurs on the premises not because the victim was performing the duties of employment at the time of assault but because she merely was there, and where the nature of employment was not part of an assailant's plan to isolate or trap the victim, the injury does not arise out of the employment.



Judge Murphy next considered two Louisiana cases.  The first case was Raybol v. Louisiana State Univ., 520 So.2d 724, reh'g denied (La. 1988).  In Raybol, the court held that when a former boyfriend attacked a dormitory worker while she was alone performing her duties in an isolated area of a dormitory, after another custodial worker directed the boyfriend to her location, her injuries were arose from and were within the course and scope of employment, and were therefore compensable.



In the second Louisiana case, Duncan v. South Central Bell Tel. Co., 554 So.2d 214 (La.Ct.App. 1989), writ denied, 559 So.2d 125 (1990), affirmed, 608 So.2d 649 (La.Ct.App. 1992), writ denied, 610 So.2d 800 (La. 1993), the claimant's decedent was in the employer's parking lot attempting to get into her car, approximately three minutes after the end of her shift, when she was shot and killed by her estranged husband.  The security guard was not at his post when the deceased was shot.  Citing the decision in Raybol, the court reasoned that if an employee is clearly in the course of employment at the time of an injury or death, an assault by a third person arises out of the employment regardless of the nature of the assault.  The court held that it was only necessary to determine whether the circumstances of the employment increased the risk of assault if the employee was only barely within the course of employment.  The court determined that because the security guard was not at his post at the time of the shooting, the circumstances of the employment increased the risk of assault and summary judgment for the employer was reversed.



We make one important note with respect to Raybol and Duncan, the Louisiana decisions considered by Judge Murphy:  In 1989, Louisiana amended its statutes to specifically exclude compensation if an employee was injured by another person over matters not related to the employment.
  Moreover, Professor Larson notes that Louisiana was in a class by itself when it applied the positional-risk doctrine to purely private quarrels.



In his briefs, Employee relied on several cases to support his claim for compensation.  Employee first cited to Bryan v. Best Western/Coachman's Inn, 885 S.W.2d 28 (Ark.App. 1994), where the claimant, a motel security guard, was injured during a fight with the boyfriend of the motel night clerk.  The court reversed the denial of benefits and held that even if the nature of the dispute was personal, the claimant faced an increased risk of assault because of the nature of his job and the increased risk made the injuries compensable.  We find Bryan is distinguishable from this case because the holding in Bryan would apply to cases where the nature of the job creates an increased risk of assault,
 and we find the position of a food waiter clearly does not create an increased risk of assault by the nature of the job. 



Employee next relied on Sylvester Blaze, 37 ECAB 851 (1986), a case cited by Professor Larson in his treatise.  In Blaze, the claimant and the co-worker/assailant had quarreled for years regarding the co-worker's belief that claimant spread a rumor the co-worker was having an affair with a female co-worker.  The co-worker's wife came to the plant several times to talk to the female co-worker about the affair.  On the day of the assault, three supervisors watched as the wife arrived.  The co-worker believed claimant put the supervisors up to watching and assaulted claimant based on that belief.  The court held that the involvement of the supervisors was sufficient employment contribution to make the case compensable, since if they had not been watching, the assault likely would not have occurred because it had not previously occurred over the years of the arugment.  We find Blaze distinguishable because it was a case between co-workers and requires an analysis separate and distinct from imported quarrel cases between an employee and non-employee.



Finally, Employee relied on California Compensation & Fire Co. v. Workmen's Compensation Appeals Bd., 436 P.2d 67 (1968).  In California Compensation, the decedent's job required her to take measurements of tabletops, in the customers' homes, to be fitted for protective pads.  Upon learning decedent was to be married, decedent's ex-husband rented an apartment under an assumed name and called the company to request measurements of his table and to place a false order for a pad.  He made this request knowing decedent was the only employee that performed this task for the employer.  When the decedent arrived at his apartment, alone, he shot and killed her.  The court held that the employment contributed to her death because it facilitated the ex-husband's scheme to kill her.  We find California Compensation is also distinguishable because Callahan did not devise a scheme, utilizing Employee's job duties, to lure Employee to a location where he could commit the assault upon him.



In addition to reviewing the cases that were analyzed and relied upon by Judge Murphy, Employee, and Employer, we also reviewed cases in other jurisdictions which addressed the question of whether an employer's actions "engendered, exacerbated, or facilitated" assaults on employees such that the resultant injuries arose out of the employment.  We found Fair v. People's Sav. Bank, 542 A.2d 1118, (Conn. 1988), specifically asked the question of whether the employer's actions "facilitated" the assault.  In Fair, the commissioner made the following findings based upon a stipulation of facts by the parties:



On December 29, 1980, while she was working at the bank, the decedent received harassing telephone calls from Fair.  Fair also went to the bank that morning, threatened the decedent and was escorted out of the bank by bank security personnel.  The decedent, fearing for her safety, decided to leave her job and went to the bank's personnel office to resign.  While the decedent was in the process of resigning, Fair came back to the bank and asked the decedent's supervisor where the decedent was at the time.  The supervisor told him that the decedent was in the personnel office.  The supervisor did not notify the personnel office or the bank security department that Fair had returned to the bank.



Based upon the commissioner's findings, the claimant argued on appeal that the facts of the case fell squarely within the exception set forth in §11.00 of Professor Larson's treatise, that "[a]ssaults for private reasons do not arise out of the employment unless, by facilitating an assault which would not otherwise be made, the employment becomes a contributing factor."
  The claimant argued that the bank supervisor "facilitated" the assault because he informed Fair of the decedent's location in the bank when Fair returned to the bank and inquired of her whereabouts.  In considering claimant's argument, the court stated:



The record reveals no evidence of any connection between the victim's job and the animosity or dispute culminating in the assault. . . . The fact that Fair had been escorted out of the bank earlier does not compel the suspicion that when he returned, he was armed and intended to harm the victim. . . . Granting compensation to the victim of an assault by a fellow employee is quite different from granting an award to the dependent of a victim assaulted by an assailant who is unconnected with the victim's employment and assaults the victim for reasons unconnected with the victim's employment. . . . The rational mind must be able to trace resultant personal injury to a proximate cause set in motion by the employment and not by some other agency, or there can be no recovery.
 



The court held that the compensation review division erred, set aside its decision, and remanded the matter with the direction to dismiss the appeal.



We also reviewed Johnson v. Drummond, Woodsum, Plimpton & MacMahon, 490 A.2d 676 (Me. 1985).  In Johnson, the appellant was shot by her estranged husband in the reception area of her place of employment.  Prior to the shooting, Johnson avoided all contact with her husband outside of the workplace.  Consequently, Johnson's husband repeatedly attempted to contact her at work, either by telephone or in person.  Johnson refused to speak to or see her husband at work, and instructed the receptionists to tell him she was unavailable.  Because Johnson's husband was disruptive at work, the office manager counseled Johnson and asked if she was afraid of harm from her husband.  Johnson assured the manager her husband would not harm her.  As a result of the counseling, Johnson felt obligated to not use the office personnel as a buffer between herself and her husband.  On the day of the shooting, Johnson's husband appeared at her work, demanded to see her, and met with her in the reception area.  Following a calm conversation, Johnson's husband pulled out a gun and shot his wife and then himself.  



The court held Johnson's injuries were not compensable because the "assault was imported into her employment from her private life and was not exacerbated by her employment."
  The court reasoned, "Johnson's injury . . . was a consequence of her personal life in general and was unrelated to her work activity.  She created the circumstances that assured the harm could happen only at work."


C.
PRESUMPTION OF COMPENSABILITY


In determining whether Employer's action or inaction facilitated the assault such that Employee's injury arose out of his employment, we are required to apply the presumption of compensability in AS 23.30.120(a).
  The statute provides in pertinent part, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."  Applying the presumption of compensability is a three step process.



In the first step, we must determine whether Employee has produced sufficient evidence to raise the presumption that the injury entitles Employee to workers' compensation benefits.  To raise the presumption Employee need only adduce some minimal relevant evidence
 establishing a "preliminary link" between the injury claimed and employment.
  If Employee's evidence establishes the preliminary link, we presume Employee's injury is compensable and the burden of producing contrary evidence shifts to Employer.



Employee presented evidence that when Callahan initially entered the Lodge, neither a hostess nor a manager greeted him to determine his purpose in being there, and Callahan was allowed to remain unattended in the front for over twenty minutes.  Employee also presented evidence that no employee or manager informed Callahan that he could not be in the waiters' staging area.  Finally, evidence was presented that another waiter confirmed Employee's identity to Callahan just prior to the assault.  We find  the testimony and evidence presented by Employee raises the presumption that Employer's action or inaction facilitated the assault in this case.  



In the second step, we must determine whether Employer met its burden of producing contrary evidence.
  To rebut the presumption, Employer must produce "substantial evidence" that "either (1) provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminates any reasonable possibility that the employment was a factor in the disability."
  Evidence presented by Employer that simply points to other possible causes of Employee's injury or disability, without ruling out work-related causes, cannot overcome the presumption of compensability.
  "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.



Because the presumption shifts only the burden of production to Employer, and not the burden of proof, we examine Employer's evidence in isolation.
  We defer questions of credibility, and the weight to give Employer's evidence, until after we have decided whether Employer has produced a sufficient quantum of evidence to rebut the presumption that Employee's injury entitles him to compensation benefits.
  If Employer produces substantial evidence rebutting the presumption of compensability, the presumption drops out, and we move to the third step.



Callahan testified that immediately after learning of Stroebele's relationship with Employee, he went directly to the Lodge in search of Employee.  Callahan testified that immediately upon entering the Lodge, he did not sit down or wait to be assisted but, instead, walked directly past the hostess stand toward the kitchen.  Callahan also testified he knew Employee's identity from a prior encounter and recognized him at the Lodge.  We find the evidence presented by Employer is substantial evidence which rebuts the presumption that its action or inaction facilitated the assault.



Because Employer presented substantial evidence that its action or inaction did not facilitate the assault, the presumption drops out, and Employee must prove his claim by a preponderance of the evidence.
  The party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the triers of fact that the asserted facts are probably true.
 



We find Employee did not meet his burden of proving his claim by the preponderance of the evidence.  We make this finding for the following reasons.  



Employee argued that his injury arises out of his employment because the assault would not have occurred but for the fact that the conditions and obligations of his employment placed him in the position where he was injured.  He argues if Employer had properly greeted Callahan, required him to leave the waiter staging area, and had not, through an unassuming employee, directed Callahan to Employee, the assault never would have happened.  As we noted earlier, Employee's argument is referred to as the "positional-risk doctrine," and does not apply in cases where the assault is personally motivated.  



We therefore find Employee's positional-risk, or "but for," argument does not apply here.  We make this finding for the following reasons.  Judge Murphy affirmed the Board's prior finding that the origin of the assault on Employee was purely private and personal, and not work-related.  According to Professor Larson and the majority rule in the line of cases we reviewed, the positional-risk doctrine only applies in cases where the risk is neutral, e.g., "stray bullets, roving lunatics, and other situations in which the only connection of the employment with the injury is that its obligations placed the employee in the particular place at the particular time when he or she was injured by some neutral force."
  After much consideration, we agree that the positional-risk test should only apply in cases involving neutral risks.  This is because the neutral risk cases have no work-related or personal connection between the harmful event and the particular employee that is injured other than bad timing and bad luck of the claimant being the one employee, out of perhaps hundreds, that was in a particular place, at a particular time, because of work requirements, when the stray bullet or roving lunatic strikes.  We find this case does not involve a neutral risk and the positional-risk or "but for" analysis does not apply.  



We find the assault in this case was not perpetrated by a co-worker.  We find Employee's job, by its very nature, did not create an increased risk of assault.  We find Employee was not assaulted by a customer who was upset about the quality of food or manner in which he was served by Employee.  We find the assault did not occur because Employee "greeted" Callahan.  We find the assault occurred for one reason only -- because Employee was sleeping with Callahan's girlfriend.  Therefore, because the positional-risk or "but for" analysis does not apply here, Employee is entitled to compensation only if he can prove by a preponderance of the evidence that Employer facilitated the assault.  Based on the findings above, we find the rationale and holdings of Bryan, Blaze, and California Compensation inapposite to this case.  Relying on the rationale set forth in Transactron, Fair, and Professor Larson's treatise, we find the assault occurred on Employer's premises not because Employee was performing his duties at the time of the assault but because he merely was there, and the nature of the employment was not part of a plan concocted by Callahan to isolate or trap Employee.  Therefore, we conclude Employer's action or inaction did not facilitate the assault upon Employee.  We further find because Employee's injuries were not facilitated by Employer's actions or inaction, his injuries do not arise out of his employment.  We find Employee failed to prove his claim by a preponderance of the evidence.  

II.
IS EMPLOYEE ENTITLED TO AN AWARD OF ATTORNEY FEES AND LEGAL COSTS?



Employee requested an award of actual attorney fees and legal costs in his claim.  AS 23.30.145(b) provides:




If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.  (Emphasis added).



Our regulation, 8 AAC 45.180(f), governs the award of legal costs and provides, in pertinent part, as follows:



The board will award the applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim.  The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim.  (Emphasis added).



We find Employer controverted Employee's claim.  We find Employee was not successful in the prosecution of his claim.  Therefore, under AS 23.30.145(b) and 8 AAC 45.180(f), we deny Employee's request for an award of actual attorney fees and costs.


ORDER


(1)
Employee's claim is denied and dismissed.



(2)
Employee's request for attorney fees and legal costs is denied and dismissed.



Dated at Anchorage, Alaska this _________________ day of _________________, 1999.



ALASKA WORKERS' COMPENSATION BOARD



___________________________________



Gwendolyn Feltis, Designated Chairman



___________________________________



Steve Hagedorn, Member



___________________________________



John Abshire, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of KEVIN TEMPLE, employee / applicant; v. DENALI PRINCESS LODGE, employer; and ROYAL INSURANCE COMPANY, insurer / defendants; Case No. 9418276; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this _____________ day of _________________, 1999.

                             _________________________________

                             Sierra McKeever, Clerk
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