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)
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_______________________________________)


On January 13, 1998, in Anchorage, Alaska, we heard Employee's August 11, 1998 Petition for Protective Order and Employer's November 23, 1998 Petition to Compel Employee to Attend a Medical Examination.  Employer and Insurer were represented by attorney Timothy A. McKeever.  Employee did not appear at the hearing, but she was represented by non-attorney representative C. Scott McIntire.  We heard this case as a two member panel, a quorum under AS 23.30.005(f), and closed the record at the hearing conclusion.
ISSUES
1.
Should we grant Employee's petition for a protective order?  8 AAC 45.095(b).

2.
Should we order Employee to sign releases of information?  AS 23.30.107.

3.
Did Employee have good cause not to attend an Employer medical examination (EME)?  8 AAC 45.092(g)(2).

4.  
Should we order Employee to attend an EME?  AS 23.30.095(e).

5.
Should Employee reimburse Employer for expenses of Employee's failure to attend a scheduled EME?  8 AAC 45.092(g)(2)(A).

6.
Should Employee's right to compensation be suspended during the period of her refusal to attend EME?  AS 23.30.095(e).

7.
Should Employee's right to compensation be forfeited for the period of her refusal to attend an EME?  AS 23.30.095(e).


SUMMARY OF FACTS AND PROCEEDINGS

Employee is a 51 year old electrician's helper.  The July 15, 1998 notice of injury, stated Employee has carpal tunnel syndrome (CTS) and a herniated disc in her neck.  On August 3, 1998, Employer controverted all benefits.  On August 11, 1998, Employee filed a Workers' Compensation Claim for continuing temporary total disability, medical costs, reemployment benefits, penalty, interest, frivolous controversion, attorney's fees and costs.  There is no evidence Employer has paid any benefits.



On July 14, 1998, Employee consulted Thomas P. Vasileff, M.D., an orthopedic surgeon, complaining of neck and hand pain, with numbness of both hands.
  Dr. Vasilieff reported Employee believed she had work-related CTS, which she did not attribute to any particular injury.  


Dr. Vasileff diagnosed cervical degenerative disc disease with spondylosis, degenerative disc disease of the back, and bilateral carpal tunnel syndrome (CTS).  Dr. Vasileff recommended an electrodiagnostic study to determine whether Employee's hand complaints were the result of cervical radiculopathy or carpal tunnel syndrome, and referred her to Larry A. Levine, M.D., a physiatrist.


Dr. Vasileff reported Employee said she wanted to return to work.  He released her to full duty on April 14, 1998.  On July 16, 1998, Employee reported to Dr. Vasileff's office that  Employer refused to permit her to return to work, because she has carpal tunnel and disc problems.


On July 15, 1998, Dr. Levine reported Employee complained of hand numbness which had become increasingly worse over the last year.  Based on his electromyographic (EMG) studies, Dr. Levine concluded that Employee had moderate bilateral CTS.  He recommended surgical decompression of the right wrist.  Dr. Levine attached his EMG work sheets to his report.


Based on Dr. Levine's EMG studies, on July 22, 1998, Dr. Vasileff reported Employee had moderately severe CTS, and he also recommended surgical release.  Dr. Vasileff referred Employee back to Dr. Levine for care of her "chronic degenerative disc syndrome of the neck and back after an industrial accident."


On July 29, 1998, the insurer requested medical information from Dr. Vasileff.  On July 30, 1998, Dr. Vasileff's office faxed the foregoing medical records to the Insurer.  On August 3 1998, Employer controverted all benefits based on assertions of late notice of injury, the failure of medical reports to identify a particular injurious event, and the assertion that, there is "question whether injury occurred in the course and scope of employment."  On August 7, 1998, Dr. Vasileff wrote "[a]fter reviewing Dr. Levine's report, it is my opinion at this point that the patient's carpal tunnel is probably related to her occupation as an electrician, even though there is no particular type of injury."


On August  11, 1998, Employee filed a claim for benefits.  Employer's Answer denied liability and raised affirmative defenses alleging Employee made a false statement of physical condition at hiring under AS 23.30.022, failed to timely file prosecute her claim under AS 23.30.110(c), failed to give timely notice of her injury under AS 23.30.100, and failed to timely file a claim under AS 23.30.105.


On August 25, 1998, Shawn Hadley, M.D., a physiatrist, conducted an employer's medical examination (EME).  Dr. Hadley reported Employee had a low back injury in 1989, a low back muscle pull in 1991; a work-related torn groin muscle in 1994;  and numbness of both hands dating back to December 1997.
  Dr. Hadley stated Employee reported bilateral hand pain, shoulder pain, neck pain, low back pain with numbness in both lower extremities, and some urinary incontinence.  Dr. Hadley's report also stated Employee did not work for approximately two years prior to October 1997.


Dr. Hadley reviewed the reports of Drs. Vasilieff and Levine.  She stated Dr. Levine's report of his EMG study appeared to contain "a transcribing error, by review of the graphic sheets."


Based on her review of Dr. Levine's EMG study, Dr. Hadley diagnosed "mild carpal tunnel syndrome, as opposed to a carpal tunnel syndrome of moderate severity."  Dr. Hadley also diagnosed cervical degenerative disc disease, with neck pain; degenerative joint disease of both thumbs, with restriction of motion on the right; a history of chronic, intermittent low back pain; symptom magnification, with evidence of psychological factors affecting her physical condition; complaints of right shoulder pain, with no specific diagnosis; pain in the right medial epicondyle, without specific diagnosis; and "possible secondary gain issues."


With regard to whether Employee's complaints were work-related, Dr. Hadley stated:


With respect to those conditions related to her July 14, 1998, workers' compensation claim, it is my opinion that the carpal tunnel symptoms are likely related.  Whether or not the work activities represented an aggravation of a preexisting condition is not known.  . . .  again the work, as Ms. Moffat describes it could aggravate or cause a carpal tunnel syndrome.  If she indeed had reported hand symptoms in the past, I would give much less weight to her work activities from November 1997 through the present as the causative factor for her condition.  (emphasis added.)

Regarding further treatment,  Dr. Hadley stated 


Ms Moffat has achieved improvement in her symptoms of hand numbness from the use of wrist splints.  . . . .  Given her pronounced magnification and other claim-related issues, . . . I feel that her chances for a good surgical outcome are very guarded.  I would recommend repeating the electrodiagnostic studies in approximately two to three months, to determine either deterioration or improvement, if she continues to wear the splints.  . . . I would recommend considering the date of medical stability with respect to the carpal tunnel syndrome in approximately two months, coincident with repeating the electrodiagnostic studies.  I do not feel that Ms. Moffat's clinical examination is particularly revealing, given the pronounced symptom magnification, with poor effort on strength testing and a completely non‑physiologic sensory examination.  (emphasis added)


On September 17, 1998, Employer wrote to Dr. Vasilieff asking whether he concurred with Dr. Hadley's treatment recommendations.  Dr. Vasileff checked the box indicating concurrence.  This document was filed with the Board on October 2, 1998.



On October 2, 1998, Employer rescinded its August 3, 1998 controversion and controverted the following benefits:  "1)  Cervical Degenerative Disc Disease; 2)  Degenerative Joint Disease; 3)  Low-Back Pain; 4)  Right Shoulder Pain; 5)  Right Elbow (Medial Epicondyle) Pain; 6)  Surgery for Carpal Tunnel Syndrome; 7)  Disability Benefits."

As reasons allegedly supporting the controversion
 Employer asserted:


See Dr. Hadley's Report of 8/25/98


1-5)  Structural diagnoses are not related to work injury of 7/14/98


6)  Without review of prior medical records, unable to determine if carpal tunnel symptoms are temporary aggravation of preexisting condition.  Records release requested from employee.


Wrist splints have improved symptoms.  Recommends repeat of electrodiagnostic studies in 2-3 months, to determine deterioration or improvement, if patient continues to wear the splints.


7)  Full work release, by Dr. Vasileff and Dr. Hadley.  Follow-up Employer's IME with Dr. Hadley on 10/26/98 at 12:45 pm, to complete diagnostic recommendations.

Information Releases

On August 11, 1998 Employee filed a petition for a protective order under 8 AAC 45.095.  The first proposed Employer release in the record is attached to a letter to Employee dated October 2, 1998.  This one page release form would have released all of Employee's medical, military, employment, unemployment, education, governmental, and vocational rehabilitation records to Employer, without any limit.  


At the October 2, 1998 prehearing, Employee objected to the Employer's proposed releases based on their breadth and the relevancy of the information they covered.  The prehearing conference summary states "the parties decided to attempt to resolve their dispute by amending the current release forms."  


Employee filed a second protective order petition on November 12, 1998.  At the prehearing on November 13, 1998, Employee objected to Employer's revised releases on the basis of relevancy.  Employer withdrew its earlier releases, and agreed to revise its releases again.  Further, Employer stated the release issue should be treated as "pending" and asserted a board order on Employee's petition for a protective order "would not be appropriate, because he [Employer's attorney] was willing to revise the releases again."  Employer was ordered to send its revised releases to Employee within one week and Employee was ordered to respond to Employer's revised releases within one week of receiving them.


On November 13, 1998, Employer filed a medical summary with 54 Employee medical records dating back to 1986.  On November 17, 1998, Employer sent the version of its release presented at the hearing to Employee, and requested a detailed description of any concerns regarding the revised releases. There is no evidence Employee responded to Employer's November 17 version of its release request, or that Employee signed any releases.. 


On December 3, 1998, Employer filed an "Answer to Employee's Petition for a Protective Order" asserting Employee had not contacted it concerning the redrafted releases and, therefore, Employee's petition for a protective order was moot.  Employer requested Employee be ordered to sign its releases.


 At the December 16, 1998 prehearing, Employee stated she had not signed the revised  releases because medical records attached to Employer's November 13, 1998 medical summary, were obtained by Employer without a valid release.  Employer stated Employee's past medical records were secured from Employee's previous workers' compensation claim files and "the Juneau Division office sent them the complete files, without a release."  Employee asserted these prior medical records should be inadmissible because they were improperly obtained.  Employee requested an investigation into the release of Employee's medical records to a non-party.    The prehearing conference summary of December 16, 1998 states, the prehearing officer "will contact the Juneau division office about their release of medical records to non-parties." 

Employee Failed to Attend a Scheduled EME

At the October 2, 1998 prehearing, and by letter of the same date, Employer advised Employee that it had scheduled an EME with Dr. Hadley on October 26, 1998, "for an exam and diagnostic testing."  Employer did not specify the type of diagnostic testing that Dr. Hadley intended to perform.  Employee did not attend the October 26, 1998 EME, and did not make any efforts to advise Dr. Hadley she would not attend.


On December 2, 1998, Employer filed a petition to compel Employee to pay the costs of failing to attend or cancel the October 26, 1998 EME.  In her answer to Employer's petition, Employee asserted Employer's examining physician may not conduct EMG tests.  Employee further asserted that on October 21, 1998, Employer told Dr. Levine it would not pay for follow-up EMG's by Dr. Levine, because the tests were to be performed as part of Dr. Hadley's EME, scheduled for October 26, 1998.


At the December 16, 1998 prehearing, the prehearing officer set the case for a hearing on January 13, 1999 on (1) Employee's petition for a protective order on Employer's requested releases and (2) Employer's petition for orders compelling Employee (a) to attend an EME, (b) to reimburse Employer for costs incurred by her failure to attend the October 26, 1998 EME, and (c) to forfeit benefits during the time Employee refused to attended an EME.  The prehearing officer's order stated no witnesses would be allowed, but the parties could file briefs in accordance with 8 AAC 45.114.  Each party was allowed 15 minutes of argument, for a total hearing time of 30 minutes.


Employer objected to the prehearing officer setting a hearing, because Employee had failed to attend the EME, failed to comply with prehearing orders requiring Employee respond to Employer's redrafted releases, and failed to file an updated medical summary.  Employer asserted the Board should do nothing until Employee complied with the prehearing orders.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The purpose of the Alaska Worker's Compensation Act (Act) is to provide injured workers with a simple and speedy remedy to compensate them for work related injuries.
  Process and procedure under the Act shall be as summary and simple as possible.
  In 1988, the legislature directed that the Act be interpreted to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to employers.
  Our duty to ensure a speedy and economical remedy requires the discovery process to move quickly.
  We have always encouraged parties to cooperate in discovery and to only seek our assistance when voluntary compliance is not forthcoming.


To better fulfill the purposes of the Act,in January 1999 the Board began holding additional hearings.  The purpose of these hearings is  to get stalled cases moving by  giving parties an opportunity to have their procedural disputes resolved more quickly than is possible by putting them our regular docket.  These hearings are intended to be short, taking approximately 30 minutes, and are limited to issues on which the parties intend to rely solely on documentary evidence and legal argument.  "Procedure Day" is intended to be analogous to motion practice in the courts.  Discovery disputes are good example of the kind of issues the Board hears on Procedure Day.

  
Procedure Day hearings are held under the Board's existing statutory authority and regulations.  Because AS 23.30.110(d)
 and 8 AAC 120(c)(1)
 give parties a right to present witnesses and  evidence at Board hearings, it is Board policy not set cases for a Procedure Day hearing, unless the parties stipulate they do not intend to rely on witness testimony.  If all parties do not stipulate to a Procedure Day evidentiary limit, and the record shows there is a question of material fact on which relevant witness testimony could be admitted, the dispute is set for a regularly scheduled Board hearing, and the parties wait their turn on our regular docket.  By setting this case for a Procedure Day hearing, the contentious discovery issues which have stalled all progress in this case were heard in less than 30 days.  If the issues before us had been set on for a regular hearing, the case would have waited three to four months to be heard.


There is no indication from the December 16, 1998 prehearing conference summary whether the parties stipulated to Procedure Day protocols.  But there is also no indication Employee offered any objection to setting this case for hearing on Procedure Day despite the prehearing officer's order that stated witnesses would not be permitted.  Employer did not object to the Procedure Day protocols, but objected to any Board hearing whatsoever.  Employer asserted the Board should not hear any issue in this case until Employee signed releases and attended an EME with Dr. Hadley.  Employer cited no authority for its argument.


At the hearing, Employer made no objection to the evidentiary limitation, time limits, or other Procedure Day protocols employed in the hearing. At the hearing, Employer confined its presentation to legal argument and did not seek to call witnesses.  We find any objection Employer may have had to a hearing conducted under the Procedure Day protocols was waived.


Employee objected to the short time between setting and holding the hearing and to the Board's refusal to allow Employee to call witnesses on the issue of whether Employee had good cause to not attend an EME by Dr. Hadley, at which EMG testing would be performed.  The procedures for objecting to the scheduling of a hearing on a party's affidavit of readiness in AS 23.30.110 (c) do not apply to hearings set sua sponte by the Board, or its designee, under 8 AAC 45.070(b)(3).  We therefore find Employee's objections to the prohibition on calling witnesses were timely raised at the hearing.  


Employee sought to file her legal memorandum and exhibits at the hearing.  Employer objected to Employee's untimely filing.   


The hearing was set by order of the prehearing officer under 8 AAC 45.070(b)(3),
  which requires the Board to serve notice of the hearing 10 days prior to the hearing in accordance with AS 23.30.110(c) and 8 AAC 45.060(e). We find from the certified mail receipts returned to the Board bearing the signature's of the party's representatives or their agents, the parties received notice at least 20 days prior to the hearing.  We find the Board had jurisdiction to hear the issues presented.  We further find the failure of a party to respond to discovery under AS 23.30.107, or attend an EME under AS 23.30.095(e), does not divest the Board of its power to conduct a hearing under AS 23.30.110.  


8 AAC 45.114 provides in pertinent part, "[e]xcept when the board . . . determines that unusual and extenuating circumstances exist, legal memoranda must (1) be filed and served at least five working days before the hearing. . . ."  Employee asserted her untimely hearing memoranda should be accepted because of the short time between the December 16, 1998 prehearing and the January 13, 1999 hearing.  Employee did not move for a continuance of the January 13, 1999 hearing.


We find, in the absence of unusual and extenuating circumstances, two weeks is a reasonably adequate time for a represented party to prepare and file a hearing memorandum on the limited issues before us.  We further find Employee did not provide an unusual or extenuating circumstance preventing Employee from filing a timely brief.


Nonetheless, the chairman ruled that because this case was set on reasonable and statutorily adequate, but relatively short, notice, Employee would be permitted to file an untimely hearing memorandum and the Board would consider Employee's written argument in making its decision.  Employee's representative then stated he would reserve the decision of whether to file Employee's legal memorandum and exhibits until the conclusion of the hearing.  Employer objected.  The chairman ruled Employee must file its brief at the outset of the hearing, so that Employer would know the arguments and exhibits Employee would be relying on, or filing would not be permitted.  Employee's representative chose not to file Employee's legal memoranda.  We find Employee's motion for the Board to accept an untimely legal memoranda was properly denied.

 I.
EMPLOYEE IS ORDERED TO SIGN RELEASES AND A PROTECTIVE ORDERS ARE ISSUED.

AS 23.30.005(h)
 empowers us to order a party to release records relevant "to questions in dispute."
  Further, AS 23.30.107 provides, 


   (a)  Upon request, an employee shall provide written authority to the employer, carrier, rehabilitation specialist, or reemployment benefits administrator to obtain medical and rehabilitation information relative to the employee's injury.


   (b)  Medical or rehabilitation records in employee's file maintained by the board are not public records subject to public inspection and copying under AS 09.25.  This subsection does not prohibit


   (1) the reemployment benefits administrator, the board, or the department from releasing medical records in an employee's file, without the employee's consent to a physician providing medical services under AS 23.30.095(k) or 23.30.110(g), a part to a claim filed by the employee or a governmental agency; or


   (2) the quoting or discussing of medical or rehabilitation records contained in an employee's file during a hearing on a claim for compensation, or in a decision and order of the board.  (emphasis added.)  


 We have consistently construed our statutes and regulations to favor liberal discovery.
  A party seeking a release must show the information within the release terms appears "reasonably calculated" to lead to the discovery of evidence admissible at hearing.
  For discovery to be "calculated," the proponent must be able to articulate a reasonable nexus between the information sought and evidence that would be relevant to a material issue.
  The nature of the injury, the benefits claimed, the evidence thus far developed, and the specific disputed issues in the case, determine the range of material issues on which reasonable discovery may be ordered.
  To be "reasonably" calculated, the scope of information and the time periods covered by the discovery request must be reasonable.
  The burden of demonstrating more than a possibility, but not necessarily a probability, that the information being sought will lead to evidence admissible on a material issue in the case rests with the proponent of discovery.
  Our regulations provide Employee with a quick and summary prehearing procedure to test whether information sought to be released is discoverable or warrants protection from disclosure.  8 AAC 45.095
  


In its December 3, 1998 Answer to Employee's Petition for a Protective Order, Employer asserted Employee's petition for a protective order should be denied because Employee has failed to sign releases and failed to respond to the revised releases Employer sent to Employee on November 17, 1998.  We disagree.


The unreasonable refusal to sign a release of relevant information may have significant adverse consequences on Employee's rights under the Act.
   We find under AS 23.30.107(a) Employee was entitled to receive an unequivocal request to release specified information before the duty to challenge the scope of a release request arises under 8 AAC 45.095(a).  


Employer's letter to Employee of November 17, 1998 stated "we would like to at least get some sort of a release so that we can begin to obtain necessary records."  Employer also wrote that if Employee still had concerns about the terms of a particular release, to detail the specific objections she had to the releases.  We find Employer's November 17, 1998 letter does not unequivocally request that Employee sign the proffered releases.


At the last prehearing where the merits of Employee's petition for a protective order were discussed, Employer stated the release issue should be treated as "pending" and argued a prehearing order on Employee's petition for a protective order would, therefore, not be "appropriate."  The prehearing officer found it was "premature" enter an order on Employee's petition for a protective order "since the parties continued to negotiate release terms" and stated an order would be entered or the case would be set for hearing at the next prehearing.  We find Employee's petitions for a protective order remained in effect to challenge the scope of Employer's release requests until the prehearing officer entered an order granting or denying a protective order.  On December 16, 1998 the prehearing officer set the release and protective order issues for issues for a Board hearing.  We find these issues are properly before us.


Attached as Exhibit I to Employer's hearing brief, is a one page release that includes several different types of information.  Employer identified this document as the release it was seeking from Employee.  Unlike earlier versions of Employer's proposed releases, the scope of most information Employee would release under this document is specifically described and the time period of information to be released is specified.


At the hearing, Employee's representative stated that Employee did not object to Employer's "Consent to Release Information" attached to Employer's Hearing Brief as Exhibit I, items "a" through "i."  The information Employee did not object to releasing included, (a) medical records relating to treatment of Employee's back, neck shoulders, arms, writs, hands, legs, numbness, nerve or neurological conditions from 1978 and (b) a general medical release from 1993 to the present.


We have previously concluded that the Act only sets forth the parties' minimum discovery obligations.
  We find, based on the pleadings, prehearing summaries and the evidence developed thus far in the case,  Employer's release requests, items "a" through "i", meet or exceed the  minimum threshold of information reasonably calculated to lead to admissible evidence at hearing.
  In light of Employee's statutory duty to sign information releases, we find Employee's non-objection to Employer's releases as stated in Exhibit I, items "a" through "i," is a stipulation that Employee would sign the aforesaid releases under 8 AAC 45.050(f)(2).  Based on that stipulation, we order Employee to sign Exhibit I, items "a" through "i" inclusive.


Employee objected to signing item "j" of Exhibit I, which if signed would release all  information pertaining to Employee within the following description:


Records of any governmental agency concerning or in any way related to local, state or federal employment, unemployment, disability, or vocational education or training benefits or programs of any nature, including but not limited to social security, public assistance, employment security, worker's compensation, Division of Adult Public Assistance, and vocational education benefits. 


We find that the intent of item "j" was to secure a general release of all government records.  We find, as presented to Employee, it was neither reasonable in scope nor the result of a deliberate design to lead to evidence admissible at hearing.  Rather than attempt to argue the nexus between public assistance information and governmental "programs of any nature," Employer stated it wished to withdraw these portions of item "j."


Employer's attempt to cure the overbreadth of its discovery request at hearing did not go far enough.  We find the phrase "in any way related to" fails to reasonably inform Employee of the scope of information she would be releasing.  This is particularly true since item "j" contains no limitation on the time periods of information it would cover.  We find, as drafted and orally  modified by Employer, release item "j" is not reasonably calculated to lead to admissible evidence and accordingly, we issue a order protecting Employee from the duty to sign Employer's release item "j". 


Although some information within release item "j" is discoverable, we find it unnecessary to rewrite this release for the parties, because Employee has stipulated to releases which would apply to all discoverable information within item "j," except for social security benefit information.   For instance, in addition to a general medical release back to 1993 and a release of specified medical information back to 1978, Employee has agreed to release employment records, school and education records within the last ten years, unemployment records within the last two years, and vocational training or rehabilitation records, without any time limitation.  As to the aforesaid types of information, we find the other releases Employee agreed to sign are sufficiently broad to release the discoverable information specified in item " j". 


Employee has claimed entitlement to temporary total disability (TTD) benefits from the date of notice of injury and continuing.  Under AS 23.30.225 and 8 AAC 45.225, Employer is entitled to partially offset its TTD liability against social security retirement and disability benefit payments during the same period.  We have consistently found Social Security Administration benefit payment information for any period in which employee has received or claims an entitlement to disability compensation is discoverable by an employer.
  Since we have granted a protective order to item "j" which was in part addressed to social security information, we order Employee to sign a release for her Social Security Administration benefit payment records covering the period from July 14, 1998 to the present.


In our administrative experience, records custodians, particularly governmental records custodians, are often bound by confidentiality statutes, regulations, and policies that require releases to be specifically addressed to them, and to expressly state the person consenting to the release of information waives a specific privacy or confidentiality provision, before they will be honored.  We find Employee's duty to sign releases under AS 23.30.005 and .107 includes the  includes the duty to sign release of information directed to a specific person, entity, or agency,  that authorize the release of information pertaining to Employee on the terms expressly set forth in any portion in Exhibit I, subsections "a" through "i."  We order Employee, upon Employer's written request served on Employee in accordance with 8 AAC 45.060(b), sign up to 10 such additional releases without further order of the Board or its designee. 


Nothing in this decision should be construed to limit Employee's right and duty to timely apply for a protective order under 8 AAC 45. 095, if Employer requests additional releases which Employee reasonably believes are not reasonably calculated to lead to admissible evidence or which unreasonably intrudes on Employee's constitutional right to privacy.  Nonetheless, we strongly urge the parties to begin cooperating in reasonable discovery.  We believe cooperative discovery entails limiting discovery requests to what the other party will agree to, or failing an agreement, limiting discovery requests to information that is reasonably calculated to lead to admissible evidence.  See, Granus v. William P. Fell, DDS, AWCB Decision No. 99-0016 (January 20, 1998).

Release of Employee's Medical Records in Board Files

There is no indication Employee has heretofore signed a release authorizing Employer to receive Employee's medical information.  Nonetheless, on November 13, 1998, Employer filed a medical summary containing Employee's medical records dating back to 1986.  On November 17, 1998, Employer advised Employee in writing that these records had been received from the Worker's Compensation Division.   At the December 16, 1998 prehearing, Employer disclosed that it received the medical information from Employee's prior worker's compensation claims.  Employee's representative asserted these records were inadmissible because they had been  improperly obtained.  Employer's brief describes how it came to possess these records:


As a routine part of opening its file, the insurer, upon learning of the employee's prior workers' compensation claims, requested copies of the prior claim files from the Alaska Workers' Compensation Division in Juneau.  The insurer did not request the medical records specifically.  The Division staff responded by sending the carrier not only the pleadings and correspondence, but a substantial volume of medical records from the prior claims.  The medicals were apparently provided in error.



The parties offered no additional evidence or significant argument concerning this matter at hearing.  The hearing record closed at the hearing's conclusion on January 13, 1998.  We are prohibited, without re-opening the record, to consider any other evidence concerning this matter.  We decline to re-open the hearing record because there is no indication further evidence concerning the release of Employee's medical records would be relevant to the issues before us.  Nonetheless, we view Employer's allegation that Division personnel violated AS 23.30.107(b), and the Board's stringent procedures designed to protect the confidentiality of employees' medical records, as a serious and troubling matter.


By statute and regulation
 the parties are required to file virtually all medical information they receive with the Board.  We have long recognized that medical records contain "uniquely sensitive and personal information."
  We recently found AS 23.30.107(b)'s prohibition against public disclosure of medical records in the Board's files, adequately protects employees' right to privacy.
  We therefore believe, it is important for employees have confidence that their private medical records will be handled in accordance with AS 23.30.107(b) and the Board's established  procedures for handling information requests.  We find there is no evidence the release of Employee's medical records to the adjuster in this case, without a signed release, was other than an isolated, albeit regrettable, incident.   In the absence of significant evidence to the contrary, we find employee medical records are secure in the Board's records and are being released in accordance with AS 23.30.107(b) and the Board's established procedures.  We order both parties to promptly file medical records in their possession in accordance with the Act and our regulations.


At the December 16, 1998 prehearing, Employee sought an order that the medical records Employer received from Employee's past claim files without a release are inadmissible.  We find there is no evidence Employer gained access to these records through an improper or culpable act on the part of its adjuster.  Therefore, we find excluding the relevant portions of these records from hearing would not have the effect of deterring future wrong doing.  Further, most of the medical information attached to Employee's November 13, 1998 medical summary, is within scope of information Employee has stipulated is relevant to her injury and the releases we have ordered her to sign.  Irrelevant information is not admissible into evidence at hearing. Further, we find those few Employee medical records that are not within the terms of Employee's stipulated releases, do not contain information that a reasonable person find be particularly embarrassing, humiliating, or likely to hold Employee up to public ridicule.  We therefore find that to suppressing all records attached to Employer's November 13, 1998 medical summary because they were secured without a release, apparently as a result of a  Division staff error, with no seeming wrongdoing on the Employer's part in securing them, would only have the effect of requiring Employer to re-request this information with Employees' release.  We find the inherent delay this would cause in a stalled discovery process would only redound to the Employee's detriment.  For the foregoing reasons we find an order declaring the subject medical records in admissible would violate the purpose and intent of the Act.   Employee's application to suppress medical records is denied.

II.
EMPLOYERS PETITION FOR REIMBURSEMENT OF EME COSTS & SANCTIONS IS DENIED

AS 23.30.095 provides in pertinent part,



(a)  The employer shall furnish medical . . . treatment . . .  for the period which the nature of the injury or the process of recover requires, . . . When medical care is required the injured employee may designate a licensed physician to provide all the medical care and related benefits. . . .


. . . 



(e)  The employee shall, . . . if requested by the employer . .  . submit to an examination by a physician or surgeon of the employer's choice . . . An examination requested by the employer not less than 14 days after the injury and every 60 days thereafter, shell be presumed to be reasonable and the employee shall submit to the examination without further request or order by the board.  Unless medically appropriate, the physician shall use existing diagnostic data to complete the examination.  . . . If an employee refuses to submit to an examination provided for in this section, the employee's rights to compensation shall be suspended until the obstruction or refusal ceases, and the employee's compensation during the period of suspension may in the discretion of the board or the court determining the action for the recover of damages under this chapter be forfeited. . . .  (emphasis added.)

Our regulation 8 AAC 45.090 provides in pertinent part:


(c) . . . Unless medically appropriate to obtain new diagnostic data, the [EME] physician shall use existing diagnostic data to complete the examination . . .


. . .


(g)  If an employee does not attend an examination scheduled in accordance with AS 23.30.095(e) . . . 


(1) the employer will pay the physician's fee, if any, for the missed examination; and


(2) upon petition by a party and after a hearing, the board will determine whether good cause existed for the employee not attending the examination; in determining whether good cause existed, the board will consider when notice was given that the employee would not attend, the reason for not attending, the willfulness of the conduct, any extenuating circumstances, and any other relevant facts for missing the examination; if the board finds


(A) good cause for not attending the examination did not exist, the employee's compensation will be reduced in accordance with AS 23.30.155(j) to reimburse the employer the physician's fee and other expenses for the unattended examination; or


(B) good cause for not attending the examination did exist, the physician's fee and the other expenses for the unattended examination is the employer's responsibility.


Employer argued Employee was notified on October 2, 1998 that a the follow-up EME with Dr. Hadley was scheduled on October 26, 1998.  Employer asserted Dr. Hadley's examination was scheduled to take place 62 days after her initial evaluation and is therefore presumed to be reasonable.  It pointed out, follow-up EMG studies were recommended by Dr. Hadley, and Dr. Vasileff concurred. Therefore, Employer argued EMG studies were medically appropriate and could be performed by an EME physician under AS 23.30.095(e) and 8 AAC 45.050(c).   It asserts  Employee should be required to reimburse Employer for Dr. Hadley's no-show fees of $425.00 for the EME examination, and an additional $300 for EMG time.  Further, Employer argued Employee's failure give any prior notice that she would not attend the appointment with Dr. Hadley demonstrates that her refusal was willful, and therefore, the Board should find  Employee forfeited her entitlement to benefits from October 26, 1998, until she submits to a follow-up EME with Dr. Hadley.  No follow-up EME has been scheduled.


Employee argued the follow-up EME was scheduled less than 60 days after the August 26, 1998 examination, and therefore, her refusal to attend the examination may not be sanctioned.  Further, Employee asserted EMG studies are an invasive procedure which Employee is entitled to have performed by her own physician.  Employee contends an EME physician is not permitted to conduct invasive diagnostic tests.  Employee further asserted that on October 21, 1998, Insurer told Dr. Levine it would not pay for follow-up EMG's by Dr. Levine, because the tests were to be performed as part of Dr. Hadley's up-coming October 26, 1998 EME.  Employee stated Dr. Levine cancelled Employee's appointment for follow-up EMG studies because he had not been paid for his prior EMG study, and Insurer said it would not pay for the procedure by Dr. Levine.  Employee asserted it was on this basis that Employee failed to notify Employer or Dr. Hadley that she would not attend the October 26, 1998, EME appointment.


Employee objected to the hearing, because he was prohibited from calling witnesses by the December 16, 1998 prehearing order and the Procedure Day protocol.  Employee's representative did not represent to the Board she was prepared to call any witnesses at the January 13, 1998 hearing, and he opposed the Board's request to have Employee testify.  The chairman asked for an offer of proof.   Employee stated Dr. Vasileff would testify, based on his conversations with the insurer, that the insurer's refused to pay for follow-up EMG studies for financial rather than medical reasons.  Employee also represented that Dr. Levine would testify whether he had transposed a number in his report of report of the first EMG study and whether Employee had moderately severe CTS.  And, Employee represented she wished to question Dr. Hadley concerning questions Dr. Hadley allegedly raised to Employee's credibility and the basis for Dr. Hadley's questioning of  Dr. Levine's EMG conclusions


Based on the Employee's offer of proof, we find that the testimony of Drs. Levine and Hadley was irrelevant to any question in dispute on the issue before the Board at the January 13, 1999 hearing and therefore, their testimony was properly excluded.  We find that, by obstructing the suggestion of the chairman that Employee should testify, Employee waived any claims based on the failure of the Employee to testify at the hearing. 


We find witness testimony concerning the circumstances of Employer's refusal to authorize follow-up EMG's studies with Dr. Levine and evidence concerning when Employee had notice that Dr. Hadley intended to conduct EMG studies at the October 26, 1998 EME, was relevant to the issue of whether Employee had good cause not to attend the EME.  Since witness testimony would have been relevant and probative to an issue in dispute, we find Employee had a statutory right, under AS 23.30.110(c), to call witnesses and to introduce their testimony at hearing.  We find it was error to have prohibited Employee from calling witnesses on the issue of whether she had good cause not to attend Employer's EME.


However, we find the documentary evidence is consistent, and the parties agree on the material facts relating to the scheduling of the EME, the reason Employer refused to pay for follow-up EMG's studies by Dr. Levine, and Dr. Hadley's intention to subject Employee to EMG studies at the scheduled October  26, 1998.  During the hearing Employer's counsel stated as follows:


Now with regard to the issue of why we wouldn't pay for Dr. Levine.  Dr. Levine's office called about scheduling the EMG and authorization to pay for it after Dr. Hadley's IME had already been set.  So we were being asked to pay for Dr. Levine and Dr. Hadley.  There was no point for paying for it twice.  Particularly if Dr. Hadley had some concerns about Dr. Levine.  It is medically appropriate for medical testing to be done by Dr. Hadley.  It should have been done.  Ms. Moffat should have attended that IME.  She did not ever tell us she was not going to attend. 

We find Employer's aforesaid assertion of  facts and its claim for reimbursement of Dr. Hadley's no show fee relating to electrodiagnostic testing, is consistent with the relevant arguments and representations made by Employee.  We therefore find the material facts necessary to decide the issues before us are uncontested.  Since the material facts were uncontested, find the failure to permit Employee to call witnesses on the EME issues was harmless error. 


We find Employee orally advised Employee of the October 26th EME appointment at the October 2, 1998 prehearing, and by letter of the same date.  8 AAC 45. 090(d)(1).  We find that more than 60 days elapsed between Dr. Hadley's first EME on August 26, 1998, and the EME appointment for October 26, 1998.  AS 23.30.095(e).  We find, although Employer's notice stated the appointment was for "an exam and diagnostic testing," Employee did not have notice reasonably informed her that Dr. Hadley intended to perform EMG studies on October 26 until after her physician, Dr. Levine, attempted to get Insurer's authorization for the follow-up diagnostic studies suggested by Dr. Hadley.  


Employee asserts EMG studies are an invasive medical procedure which may only be performed by Employee's treating physician.  We agree that an EMG study is an invasive procedure.
  


Employer asserts that a follow-up EMG study was medically appropriate.  We agree.  We find Drs. Vasileff and Hadley both advised such tests were reasonable and necessary.  And, we further find Dr. Levine sought authorization to conduct a follow-up EMG prior to the scheduled October 26 1998, EME by Dr. Hadley.


   We have previously held that reasonable and necessary diagnostic tests, even tests to rule out a work-related cause of an employee's complaints, are compensable medical treatment. 
  Under AS 23.30.095(a), Employee was entitled to choose the physician to provide all medical care and related benefits.  We therefore find Employee had a right to have follow-up EMG studies performed by her own physician, Dr. Levine.  


We know of no Board decision in which an employee has been ordered to submit to an invasive diagnostic procedure performed by an EME physician.  In Kelly v. Alaska Petroleum Contractors, Inc., AWCB Decision No. 91-0343 (December 24, 1991), the Board ordered an employee to provide Employer with a blood sample as part of discovery.   However, in Kelly the Board ordered, what it characterized as a "minor invasive procedure," be performed by the employee's physician or a physician selected by the Board under AS 23.30.095(k), not by the EME.  We find it is unnecessary for us to decide whether an EME physician may ever  perform an invasive diagnostic procedure.  However, we do find, based on the AS 23.30.095(e), that an EME physician may not conduct a medically appropriate invasive diagnostic test, if Employee has not had a reasonable opportunity to have the test performed by his own physician.  We find Dr. Hadley recommended follow-up EMG tests within two to three months following her August 26, 1998 EME.  We find that by scheduling a follow-up EME on the 62nd day after the first EME, and by denying authorization for Employee to have diagnostic EMG treatment performed by her treating physician, Employer denied Employee a reasonable opportunity to secure EMG testing from her own physician.


We find Employee made reasonable efforts to have Dr. Levine perform the follow-up EMG within the two to three month time frame suggested by Dr. Hadley.  We find, by refusing Dr. Levine's request for authorization for the follow-up EMG studies suggested by Dr. Hadley, Employer controverted those medical benefits in-fact.  We find, had Employer not controverted Dr. Levine's EMG studies, the results of Dr. Levine's tests would have been available for Dr. Hadley's review at the follow-up EME.  


We find Employees knowledge that an EME physician would attempt to perform an invasive diagnostic procedure, after it controverted Employee's timely effort to timely receive the identical diagnostic medical treatment from her own physician is a reasonable ground for not attending EME appointment.  Although Employee's failure to notify Employer or Dr. Hadley that she would not attend the scheduled EME may have been discourteous, even willful, we find from all the extenuating and extraordinary circumstances presented in this case, Employee had good cause under 8 AAC 45.090(g) to not attend Dr. Hadley's October 26, 1998 EME.   Accordingly, Employer's petition for an order requiring Employee to reimburse Employer for the Dr. Hadley's fee for not attending a scheduled EME is denied.  

         Since Dr. Hadley intended to perform EMG tests that are diagnostic medical treatment which Employee is entitled to have performed by her own physician under AS 23.30.095(a), we find Dr. Hadley's examination was not primarily and EME, but an effort to provide diagnostic medical treatment to Employee.  Accordingly, the provisions of AS 23.30.095(e) requiring that we suspend benefits if an employee fails to attend an EME do not apply to Employee's refusal to attend the October 26, 1998 appointment with Dr. Hadley.  Employer's petition to suspend Employee's benefits until she attends an EME is denied and dismissed.  For all the aforesaid reasons, Employer's petition for an order declaring Employee's benefits, during the period she refused to attend an EME, forfeit, is denied.


Employer's petition to compel Employee to attend an EME by Dr. Hadley, or another physician of Employer's choosing in accordance with the Act and our regulations, is granted on the following conditions:


(1) Employer shall give Employee notice of the EME appointment in accordance with the Act and our regulations, and  


(2)   Employer shall not schedule the EME to occur until at least 30 days after the effective date of this order, to give Employee a reasonable opportunity secure follow-up EMG testing from Dr. Levine and for the results of that testing to be provided to Dr. Hadley.  


Because the issue of whether Employee is entitled to recover medical benefits for diagnostic treatment is not properly before us, we may not enter an order concerning liability for follow-up diagnostic EMG testing by Dr. Levine.  Nevertheless, we point out that this testing was recommended by Employer's physician to determine what additional treatment is reasonable and necessary for a condition, Dr Hadley stated in her August 25, 1998 report, was likely related to Employee's work.  We also point out that Dr. Hadley recommended considering the date of medical stability to be coincident with repeating the electrodiagnostic studies.


Finally, we admonish Employee that her willful failure to comply with the discovery orders we make today may result in the dismissal of her claims.  Sullivan v. Casa Valdez Restaurant, AWCB Decision No. 98-0296 (November 31, 1998); Maine v.Hoffman/Vanckaert, J.V., AWCB Decision No. 97‑0241 (November 28, 1997); McCarroll v. Catholic Social Services, AWCB Decision No. 97‑001 (January 6, 1997).


ORDER
1.  Employer shall redraft its "Consent to Release Information" attached as  Exhibit I, Page 3, to Employer's Hearing Brief, deleting therefrom release item "j." 

2.  Employer shall draft a release for Employee's  Social Security Administration benefit payment records covering the period from July 14, 1998 to the present.

3.  Employer shall, within five working days of the effective date of this order, serve the releases referred to in Order No. 1 and 2, above, on Employee and the Board in accordance with 8 AAC 45.060.

4.  Employee shall within 10 days after receipt of the release documents referred to in Order No 1 and 2, above, sign same and serve the signed release on Employer and the Board in accordance with 8 AAC 45.060, or in the alternative, petition for a protective order pursuant to 8 AAC 45.095 solely on the grounds that the releases served on Employee by Employer do not comply with this order.

 5.  Employer may request Employee to sign such other and further releases of information (to a maximum of 10) that are directed to a specific person, entity, or agency, and authorize the release of information pertaining to Employee on the terms expressly set forth in any portion of the releases we have ordered Employee to draft in Order No. 1 and 2, above.  Employee shall, within 10 days of the receipt of any said additional release, sign same and serve the signed release on Employer and the Board in accordance with 8 AAC 45.060, or in the alternative, petition for a protective order pursuant to 8 AAC 45.095 solely on the grounds that the releases served on Employee by Employer do not comply with this order.

6.  Employee's petition for a protective order directed to release item "j" in Employer's "Consent to Release Information" attached as Exhibit I, Page 3 to Employer's Hearing Brief,  is granted.  All other portions of Employee's petition for a protective order directed to Employer's proposed releases are denied and dismissed.

7.  Employer's petition for an order compelling Employee reimburse Employer for the physician's fee and other costs attributable to Employee's failure to attend a EME with Dr. Hadley on October 26, 1999, is denied and dismissed.

8.  Employer's petition for an order suspending Employee's entitlement to benefit from October 26, 1998 until she attends an EME with Dr. Hadley, is denied and dismissed.

9.  Employer's petition for an order that Employee forfeit's her entitlement to benefits from October 26, 1998 until she attends an EME with Dr. Hadley is denied and dismissed.


10.  Employer's petition to compel Employee to attend an EME by Dr. Hadley, or another physician of Employer's choosing in accordance with the Act and our regulations, is granted on the following conditions:


(a) Employer shall give Employee notice of the EME appointment in accordance with the Act and our regulations, and  


(b)   Employer shall not schedule the EME to occur until at least 30 days after the effective date of this order, to give Employee a reasonable opportunity secure follow-up EMG testing from Dr. Levine and for the results of that testing to be provided to Dr. Hadley.  


Dated at Anchorage, Alaska this _________________ day of _________________, 1999.



ALASKA WORKERS' COMPENSATION BOARD



___________________________________



S. Constantino, Designated Chairman



___________________________________



John Abshire, Member


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of DONNA MOFFAT, employee / applicant; v. WIRE COMMUNICATIONS, INC., employer; and ALASKA NATIONAL INSURANCE CO., insurer / defendants; Case No.9814672; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this _____________ day of _________________, 1999.

                             
_________________________________



 DEBRA RANDALL, Clerk
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     �   On August 11, 1998, Employee filed "Smallwood" objections to the reports of Drs. Vasilieff and Levine. 8 AAC 45.900 (11).  An employee vouches for credibility and competence of her treating physician, and the reports of the treating physician are not subject to objection by Employee on hearsay grounds giving rise to a right of cross examination by Employee under Commercial Union Insurance Companies v. Smallwood. 550 P.2d 1261 (Alaska 1976).  Parker v. Power Constructors, AWCB Decision No. 91-0150 (May 17, 1991); Fritz v. Everts Air Fuel, Inc.,  AWCB Decision no. 95-0213 (August 18, 1995)(citing Frazier v. H.C. Price/CIRI Construction JV, 794 P.2d 103, 106 n.3  (Alaska 1990)).  Accordingly, we find we may rely on the written reports of  Drs. Vasilieff and Levine.


     �  Dr. Hadley's report stated her office had records concerning a prior Employee injury.  However, because Employee had not signed a release, Dr. Hadley stated she could not comment on the prior records.


     �  The issue of whether Employer controverted Employee's benefits in good faith is not be us.  "For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits."  Harp v. Arco Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992)


     �  Fairbanks North Star Borough v. Rogers & Babbler, 747 P.2d 528, 531 (Alaska 1987).


     �  AS 23.30.005(h).


     �  Ch. 79, Sec. 1, SLA 1988.


     �  Ortiz v. Kennecott Greens Creek Mining Co., AWCB Decision No. 94�0073 (March 29, 1994).


     �  Leineke v. Dresser Industries�Atlas, AWCB Decision No. 86�0063 (March 28, 1986).


     �  AS 23.30.110(d) provides, "[a]t the hearing the claimant and the employer may each present evidence in respect to the claim and may be represented by any person authorized in writing for that purpose."


     �  8 AAC 45.120(c) provides in pertinent part, 


	Each party has the following right at hearing:


	(1) to call and examine witnesses;


	(2) to introduce exhibits;


	(3) to cross examine opposing witnesses on any matter relevant to the issue even though the matter was not covered in the direct examination; . . .


     �  8 AAC 45.070(b)(3) provides" [i]f the board or designee determines a hearing should be scheduled even though a party has not filed an affidavit of readiness for hearing, the board or designee will give notice of the hearing in accordance with AS 23.30.110 and 8 AAC 45.060(e)."


     �  AS 23.30.005(h) provides in pertinent part: 


	Process and procedure under this chapter shall be as summary and simple as possible.  The board or a member of it may for the purposes of this chapter subpoena witnesses, administer or cause to be administered oaths, and may examine or cause to have examined the parts of the books and records of the parties to a proceeding that relate to questions in dispute.(emphasis added).


     �  Schwab v. Hooper Electric, AWCB Decision No 87-0322 (December 11, 1987).


     �  Granus v. William Fell, DDS., AWCB Decision No. 99-0016 (January 20, 1999); see also, Sorensen v. Keystone Distribution, AWCB Decision No. 91�0215 (July 26, 1991).


     �  Smart v. Aleutian Constructors, AWCB Decision No. 98�0289 (November 23, 1998)(citing Alaska Rules of Civil Procedure 26(b)(1)).


     �  Granus, supra; In the Matter of Mendel, 897 P.2d 68, 93 (Alaska 1995).


     �   Granus, supra.


     �  Granus, supra; Smith v. Cal Worthington Ford, Inc., AWCB Decision No. 94�0091 (April 15, 1994); Russell v. University of Alaska, AWCB Decision No. 88�0241(September 16, 1988), aff'd as modified, Russell v. University of Alaska, 3AN�88�10313 CI. (October 5, 1990).


     � Granus,  supra.


     �    8 AAC 45.095 provides, 


	   (a) An employee who, having been properly served with a request for release of information, feels that the information requested is not relevant to the injury must, within 10 days after receipt of the request, petition for a prehearing under 8 AAC 45.065.


	   (b) If after a prehearing the board determines that information sought from the employee is not relevant to the injury which is the subject of the claim, a protective order will be issued.


	   (c)  If after a prehearing an order to release information is issued and an employee refuses to sign a release, the board will, in its discretion, limit the issues at the hearing on the claim to the propriety of the employee's refusal.  If after the hearing the board finds that the employee's refusal to sign the requested release was unreasonable, the board will, in its discretion, refuse to order or award compensation until the employee has signed the release. (emphasis added)





     �  See,8 AAC 45.054(d) and .095(c); Granus, supra, at 12. 


     �  Granus, supra at 18.


     �  See Granus, supra; Smith v. Cal Worthington Ford, Inc., AWCB Decision No. 94�0091 (April 15, 1994); Russell v. University of Alaska, AWCB Decision No. 88�0241(September 16, 1988), aff'd as modified, Russell v. University of Alaska, 3AN�88�10313 CI. (October 5, 1990).


     �  Granus, supra; citing Bathony v. State of Alaska, AWCB Decision No. 98�0053 (March 18, 1998); Smith, supra; Wolfer v. Veco, Inc., AWCB No. 90�0252 (October 12, 1990); Yeisley v. S.J. Groves & Sons, AWCB Decision No.  87�0107 (May 5, 1987); Green v. Kake Tribal Corp., AWCB No. 87�0149 (July 6, 1987)


     �  See,  AS 23.30.095(h) and 8 AAC 45.052(a).


     �  Cooper v. Boatel, Inc., AWCB Decision No. 87-0198 (May 4, 1987); Granus, supra; see also Falcon v. Alaska Public Offices Commission, 570 P.2d 469, 476 (Alaska 1977).


     �  Granus, supra.


     �  "Electromyography" is defined as,


	(1)  The recording of electrical activity generated in muscle for diagnostic purposes; both needle and surface electrodes can be used, although characteristically the latter is employed.  (2) Umbrella term for the entire electrodiagnostic study performed in the EMG laboratory, including not only the needle electrode examination but also the nerve conduction studies.  Stedman's Medical Dictionary, 553 (Marjory Spraycar ed., Williams & Wilkins,  26ed., 1995)


	"Invasive" is defined in pertinent part as, 


	Denoting a procedure requiring insertion of an instrument or device into the body through the skin or a body orifice for diagnosis or treatment.  Stedman's Medical Dictionary, 888.


     �  Short v. Kenai Peninsula Borough, AWCB Decision No. 98-052 (October 2, 1998); see also Amaya v. Our Lady of Compassion Care, AWCB Decision No. 98-0046 (March 11, 1998); Phillips v. Municipality of Anchorage, AWCB Decision No. 97-0197 (October 2, 1997); See also, 5 A. Larson, Workers' Compensation Law, Sec. 61.12(h)at 10-87, n. 57.1 (1998)





