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)








)
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)








)
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)
AWCB CASE No. 8620573

TRANSPORTATION & MARKETING SYSTEM,
)









)
AWCB Decision No. 99-0037
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)








)
Filed in Fairbanks, Alaska on



and




)
February 22, 1999








)

NATIONAL UNION FIRE INS.,

)








)




Insurer,


)




  Petitioners.

)

___________________________________)


The petitioners' request for an order terminating the employee's benefits was heard at Fairbanks, Alaska on January 21, 1999.  The petitioners were represented by attorney Robert Groseclose.  The employee represented herself.  We closed the record at the end of the hearing.


The employee was injured on September 24, 1986, while working for the employer as a special education attendant on a school bus.  She stood up to see if one of the students had taken off a seat belt. When the driver applied the break, the employee fell on her right knee, left hip and lower back.


The employee's job required working 7.1 hours per day, five days a week.  She assisted children on and off the bus, and into car seats.  She strapped down wheelchairs and supervised children while they were on the bus.  She was responsible for approximately 22 to 25 children daily, ranging in age from 3 to 15.  The buses where the employee worked were vans normally carrying between 10 and 16 children.

 
The employee resides in a cabin she owns at 16.5 miles Steese Highway.  After graduating from high school at Monterey, California, in 1972, she attended three years of junior college at Santa Ana, California, where she received an associate of arts degree in 1975.  She majored in early childhood education and business.  She then worked four years from 1975 through 1979 as a manager of a bail bond agency.  She was also licensed by the state of California as a bail bond agent.  In that capacity, the employee supervised four people and attended to payroll, accounts receivable, and acted as a small claims court representative.  She then worked as a clerk typist in Santa Ana, California, with the County Department of Education, for six months.  She stopped working in that capacity when she married.  She remained unemployed until moving to Alaska and beginning to work for the employer in November, 1985.


Following the injury on September 4, 1986, the employee continued working throughout that day, and continued working for the employer through the 1989-1990 school year.  She testified she first became concerned about symptoms from the fall three days after the incident when her left knee began to hurt and she felt tingling in her left knee.  The employee first became eligible for temporary total disability (TTD) benefits in February, 1987, when she was off work for approximately nine weeks.  Thereafter, except for a four‑week period beginning in October, 1989, and despite intermitant physical problems, she continued working for the employer through the spring, 1990.  


The employee's wage rate was $8 per hour in 1986.  According to her W-2 forms her earnings during relevant periods were:


1986 ‑‑ $11,208


1987 ‑‑ $8,056


1988 ‑‑ $12, 947


1989 ‑‑ $12, 264


The employee worked in the 1992‑93 school year as a cafeteria worker at Lathrop High School.  She later worked in a secretarial and teacher-aid capacity at Hunter Elementary School.  The employee was divorced in 1996 and moved out of state approximately two years to live with her sister in California.  While in California, the employee applied for and began receiving  Social Security benefits in 1996, in the monthly amount of $222.00.


The employee has been diagnosed by numerous doctors as suffering from fibromyalgia.  On September 10, 1993, we issued a decision and order in this case finding the employee's claimed compensible based on the presumption of compensability.  (AWCB No. 93-0229).  Since the time of our September 10, 1993 decision, the employer has continuously paid the employee TTD and other benefits.  Her weekly compensation rate was set at $163.43.


The petitioners contend that, as of October 26, 1996, the employee reached medical stability and was no longer totally disabled.  This contention is based on an October 26, 1996 comprehensive medical examination report prepared by Stephen Marble, M.D. Further, the petitioners contend the employee has shunned efforts to return her to active employment.  The petitioners rely upon the testimony of Rehabilitation Specialist Dean Zuelsdorf, PsyD.  
According to Dr. Zuelsdorf, the employee was physically evaluated and found capable of "returning to full‑time gainful employment in a sedentary to light physical demand capacity that allows her to change positions frequently and where she avoids bending or sustained work in awkward positions."   Dr. Zuelsdorf recommended that the employee pursue re‑employment.  Nevertheless, the employee has declined Dr. Zuelsdorf's services by claiming that "if I wanted job, I guess I would just go get a job."


Although the employee denies that she is medically stable, she aknowledged her condition is better than it was in 1990, and has stayed essentially the same for over the past few years.  She has driven the Alcan Highway on two occasions and continues to maintain a cabin 16 1/2 miles north of Fairbanks.  She hauls water, as her cabin does not have plumbing.  She does her own shopping and laundry and cares for her dogs.  Although the employee expressed reluctance at obtaining in job which would bind her to a particular schedule, she does do volunteer work on a structured weekly basis.


The employee's treating physician, Mary Wing, M.D., testified she believes the employee's fibromyalgia was caused by the work‑related accident.  She believes that, since there is no history or other medical evidence of a preexisting fibromyalgia condition, the injury itself was the cause of the employee's condition.  She agreed the employee's condition is medically stable.


The petitioners presented the testimony of rheumatologist Reynold Karr, M.D., who testified that he believes the employee did have a preexisting fibromyalgia condition which may have been aggravated by a the work-related accident.  He did not cite any medical records which supported his contention the employee suffered from a preexisting condition.  He stated, however, that his bias is such that he believes a medical condition should not be considered compensable unless there is a showing of an objective relationship between the work‑related injury and the disability.  He said there was no objective basis to conclude there is such a causal connection in this case.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. 
Compensibility

"AS 23.30.120(a)​(1) creates the presumption of a compensable disability once the employee has established a preliminary link between employment and injury."  Wien Air Alaska v. Kramer,  807 P.2d 471, 474 (Alaska 1991).  The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996), (quoting Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991)). 


Also, a substantial aggravation of a pre-existing condition, "imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability." Ketchikan Gateway Borough v. Saling, 604 P.2d 590, 595 (Alaska 1979), citing to 9 A. Larson, The Law of Worker's Compensation, § 95.12 (1997).  In Peek v. SKW/Clinton, 855 P.2d 415, 416 (Alaska 1993), the court stated: 


[T]wo determinations . . . must be made under this rule:  "(1) whether employment . . . aggravated, accelerated, or combined with' a pre-existing condition; and, if so, (2) whether the aggravation, acceleration or combination was a 'legal cause' of the disability, i.e., 'a substantial factor in bringing about the harm."  (quoting Saling, 604 P.2d at 597, 598).


An aggravation, acceleration or combination is a substantial factor in the disability if a reasonable person would regard it as a cause and attach responsibility to it.  See State v. Abbott, 498 P.2d 712, 727 (Alaska 1971).  The court expressly adopted the "but for" test in Fairbanks North Star Borough v. Rogers & Babler, 757 P.2d 528, 533 (Alaska 1987).


The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  "[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection."  Burgess Construction Co. v. Smallwood, 623 P.2d 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  VECO, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985). 

 
We find the employee's testimony concerning the onset of her symptoms during her work with the employer, particularly beginning three days after the date of her accident, is substantial evidence that she suffered a compensable injury.  Following the court's rationale in Meek, we must apply the presumption of compensability from AS 23.30.120(a)(1) to the benefits she claims. 


Nevertheless, Dr. Karr believed the fibromyalgia was a condition pre-existing the employee's work for the employer.  He was not able to cite any medical evidence which supported this opinion, but said it is consistent with his "bias" in such cases. We find Dr. Karr's opinion that the employee's fibromyalgia was not caused by, nor a permanent aggravation of, her work activities, may be substantial evidence rebutting the presumption.  See Safeway v. Mackey, 965 P.2d 22, 27-28 (Alaska 1998); Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).  Presuming this is substantial evidence to overcome the presumption, the employee must prove her claim by a preponderance of the evidence.  Meek, 914 P.2d at 1280.  



Based on the preponderance of the available medical evidence, and specifically based on the opinions of Drs. Karr and Wing, we find the employee suffers from fibromyalgia.  Based on the testimony of the employee and Dr. Wing, we also find the fibromyalgia arose at or after the onset of symptoms associated with the work-related injury.  Further, based on the testimony of Dr. Wing, that the employee's fibromyalgia was triggered by the trauma of the work-related accident, we find this condition did arise in the course and scope of her work with the employer. 


II.  Temporary Total Disability

At the time of the employee's injury, the Alaska Workers' Compensation Act defined "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."  AS 23.30.265(10).  The Act provided for benefits at 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in quality,"  AS 23.30.185, but did not define TTD.  


In Phillips Petroleum Co. v. Alaska Industrial Board, 17 Alaska 658, 665 (D. Alaska 1958) (quoting Gorman v. Atlantic Gulf & Pacific Co., 178 Md. 71, 12 A.2d 525, 529 (1940)), the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work."  The court explained:

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit.  The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

17 Alaska at 666 (citations omitted).  In Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974), the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work-connected injury or illness.


Moreover, Bailey v. Litwin Corp., 713 P.2d 249 (Alaska 1986), "stands for the proposition that 'medical stability' is irrelevant in determining cessation of TTD benefits if the employee has returned to work."  Olson v. AIC/Martin J.V., 818 P.2d 669, 673 (Alaska  1991).  Nevertheless, if TTD benefits are to be terminated because the employee has returned to work, it must be shown that the employee is capable of steady and readily available employment.  Id. at 673-674.



In this case, though the employee's condition is medically stable, she has not returned to work. The petitioners contend one  reason the employee failed to return to work is she has resisted rehabilitation assistance.  


AS 23.30.041, as it existed at the time of the employee's injury, required that injured workers be provided vocational rehabilitation assistance when they were not able to return to "suitable gainful employment."  In this case, based on the testimony of the employee and Dr. Wing, we find the employee was not able to return to suitable gainful employment, as defined at former AS 23.30.265(31).  Additionally, we find the petitioners did not complete a rehabilitation plan evaluation, or plan, to return her to such employment, as required by former section .041.


Therefore, we deny the petitioners' request for an order to terminate benefits at this time.  We direct the employee to cooperate in a plan evaluation and the development of any associated plan, in accord with former AS 23.30.041. She shall be paid temporary benefits throughout this process, pursuant to subsection .041(g), except that such benefits may be suspended under subsection .041(h) for noncooperation. 


III.
Social Security Offset

The employee has been receiving social security benefits since 1996. The petitioners be request a social security offset, in accord with AS 23.30.225. The employee agreed to provide a release to the petitioners, to allow access to her social security records.  Therefore, we direct the employee to cooperate in allowing the petitioners to compute their entitlement to an offset. Any such offset proposal shall be presented to the Board for our review and approval.

ORDER


1.
The petitioners' petition to terminate benefits is denied. 


2.
The employee shall cooperate in the development of a rehabilitation plan to return her to suitable gainful employment.


3.
The employee shall provide a release to the petitioners to allow access to her social security records, for a determination of social security offset.


Dated at Fairbanks, Alaska this __22nd____ day of ___February__, 1999


ALASKA WORKERS' COMPENSATION BOARD



___________________________________



Fred G. Brown, Designated Chairman



___________________________________



Dorothy Bradshaw, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Adele A. Zelena, employee / applicant; v. Transportation & Marketing System, employer; and National Union Fire Insurance, insurer / defendants; Case No. 8620573; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this __22nd___ day of ___February____, 1999.

                             _________________________________

                              Lora Eddy, Clerk
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