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JOHN KINN,
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)
FINAL
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DECISION AND ORDER
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)
AWCB CASE No. 9721887

NORCON, INC.,




)









)
AWCB Decision No.99-0041




Employer,


)
Filed in Anchorage, AK








)
On March 1, 1999.



and




)








)

FREMONT COMPENSATION/


)

INDUSTRIAL INDEMNITY,


)








)




Insurer,


)




  Petitioners.

)

___________________________________)


On February 11, 1999, we heard Employer's petition for review of the decision of the Designee of the Rehabilitation Benefits Administrator (RBA Designee) finding Respondent (Employee) eligible for reemployment preparation benefits.  Attorney Patricia K. Shake represented Petitioner (Employer).  Attorney Chancy Croft represented Employee.  A two‑member panel, a quorum under AS 23.30.005(f), heard the claim.  We closed the record at the hearing's conclusion.

ISSUES


1. Whether we should consider evidence unavailable to the RBA Designee at the time she determined Employee's eligibility for reemployment benefits. 


2. Whether the RBA Designee abused her discretion by finding the employee eligible for reemployment benefits.


3. Whether we should award attorney's fees and legal costs


4. Whether we should order a penalty and continuing compensation?

SUMMARY OF EVIDENCE AND PROCEEDINGS


Employee worked for Employer as a truck driver.  He claimed a back injury at work on September 26, 1997 while chaining down a backhoe.  On October 7, 1997, Employee sought medical treatment with Susan Klimow, M.D., who diagnosed cervical strain with spondylosis at C6‑7 and C7‑T1, and a protrusion at C5‑6.  Dr. Klimow noted Employee had pain, numbness and tingling in his left shoulder, arm, and fingers of his left hand.  On October 9, 1997, Dr. Klimow restricted Employee from work and prescribed physical therapy.


On January 2, 1998, Dr. Klimow released Employee to return to work as a truck driver with no restrictions.  Employee returned to work with Employer on January 4, 1998, but was laid off on January 19, 1998.  He started working for Quality Asphalt and Paving on May 19, 1998, but was terminated a month later because of continuing neck pain.  


On June 25, 1998, Employee was seen again by Dr. Klimow, who noted increasing neck pain with numbness and tingling in both right and left upper extremities.  In her July 7, 1998 report, Dr. Klimow related Employee's complaints to his September 26, 1997 injury with Employer because the neck pain had never completely resolved, and persisted during the period when he was not working.


On August 24, 1998, Employee filed a claim seeking temporary total disability (TTD), permanent total disability (PTD), medical costs, and stipend benefits.  On September 22, 1998, Employer filed an Answer denying Employee's entitlement to TTD, PTD, medical costs, and reemployment benefits after June 19, 1998.  As an affirmative defense, Employer stated:

The last injurious exposure rule is or may be applicable to this claim. 

Employer also stated:

The employee was able to return to his job at the time of the injury with no restrictions on 01/01/98.  Employee is not currently in the reemployment process.  Therefore, no reemployment benefits, including stipend are due.


On October 1, 1998, Employer requested an eligibility evaluation to determine Employee's entitlement to reemployment benefits.  On October 9, 1998, Employer amended its answer.  Under the "Admissions" section, Employer stated:

Reemployment Benefits. Employer/carrier requested a reemployment eligibility evaluation as of 10/01/98. 

Under the "Denials" section, Employer stated:

Reemployment Benefits. Stipend from 06/19/98 through continuing. 

Employer also asserted as an affirmative defense: 

A reemployment benefits eligibility evaluation was requested for the employee on 10/01/98. It is too premature to determine whether employee will be found eligible for reemployment benefits.

Employer did not include the last injurious exposure rule as an afirmative defense in its amended answer.  


On October 21, 1998, RBA Designee, Deborah Torgerson, assigned rehabilitation specialist, Lulie Williams, to conduct an eligibility evaluation.  On December 22, 1998, Ms. Williams submitted an eligibility evaluation report recommending Employee be found eligible for reemployment benefits. In her report, Ms. Williams noted that Dr. Klimow predicted Employee did not have the physical capacities to return to the job held at the time of injury. 


On November 16, 1998, Employee was seen by Shawn Hadley, M.D., for Employer's medical evaluation (EME).  Dr. Hadley issued an initial report that Employer filed on a medical summary with the Board on December 4, 1998.
 In her initial report, Dr. Hadley addressed the relationship of Employee's current condition to his work with Employer:


It is my opinion that the work injury with Norcon of September 1997 was a temporary aggravation of the underlying cervical spondylosis and disc degeneration. It appears that Mr. Kinn may have had a mild left C8 radiculopathy on the basis of a nerve root stretch, which would be considered part of his work injury of September 1997. It is of note that electrodiagnostically this has improved.


With respect to the new disc herniation at the C5‑C6 level, which has advanced from the October 1997 study, it is my opinion that this process is either a progression of Mr. Kinn's underlying cervical spondylosis and cervical disc degeneration, or related to activities subsequent to his employment with Employer. I feel that the carpal tunnel syndrome is an unrelated factor with respect to the work injury.


As to whether employment with Quality Asphalt Paving was a substantial factor in worsening his condition, Dr. Hadley stated:


It is unclear whether or not the work activities with Quality Asphalt Paving caused an aggravation of the underlying cervical spondylosis. It is also unclear whether or not this work activity permanently aggravated the cervical disc degeneration at C5‑C6, with subsequent disc herniation. All I can say is that this finding was not present on the MRI of October 8, 1997, and in fact Mr. Kinn had physically improved significantly at the time of his permanent impairment rating with Dr. Klimow and discharge from care.


On the issue of whether Employee could return to his job with Employer, Dr. Hadley opined:


At this time, I would consider Mr. Kinn to be disabled from performing his usual job as a trucker, specifically with respect to the cervical spondylosis and the new disc finding at the C5‑C6 level. He is not disabled from driving with respect to the underlying carpal tunnel syndrome, nor the C8 radiculopathy. In fact, Mr. Kinn demonstrated the ability to perform at a heavy level of work, as identified on a PCE of December 31, 1997.


In response to questions posed by Employer's attorney, Dr. Hadley issued a follow‑up opinion letter dated December 21, 1998 in which she stated:


1. I feel that the cervical spondylosis is probably a separate condition from the left C8 radiculopathy. I do not know the exact date when the temporary aggravation of the cervical spondylosis had resolved. However, review of the medical records would lead me to believe that this temporary aggravation may have resolved by approximately December 8, 1997, at which time Dr. Klimow, in a progress note, indicates, "He is no longer having the constant severe aching between his shoulder blades but does remain with constant numbness and tingling in digits four and five of the left hand."


I believe my report indicates that the left C8 radiculopathy had not resolved but had been deemed medically stable as of January 2, 1998, at which time Dr. Klimow provided a 15% permanent impairment rating. At that time he was improved to the point of being released to full duty.


2. At this time I feel that Mr. Kinn's current medical condition and increase in pain is related to the new cervical disc herniation and not related to his prior C8 radiculopathy which has continued to be medically stable.


Based on these conclusions, it is my opinion that Mr. Kinn's inability to work as a truck driver is related to the new disc herniation and resultant pain as opposed to the effects of the C8 radiculopathy.


Employer filed Dr. Hadley's follow‑up report with the Board on a medical summary on January 8, 1999.  


On January 4, 1999, RBA Designee, Mickey Andrew, found Employee eligible for reemployment benefits. On January 14, 1999, Employer timely appealed the RBA Designee's eligibility determination and controverted all benefits, including reemployment benefits. 


Employer argues we should modify the RBA Designee's determination in the light of its controversion, and Dr. Hadley's follow‑up letter.  Even if we do not consider the new evidence, Employer maintains we should find the RBA Designee abused her discretion in finding Employee eligible for reemployment benefits. Employer contends its Answer and Dr. Hadley's initial report put the RBA Designee on notice as to the existence of dispute regarding work relatedness.  Because compensability is a condition precedent for a determination of eligibilty for rehabilitation benefits, Employer argues the RBA Designee clearly erred in finding Emnployee eligible.  Employer asks us to reverse the RBA Designee's decision and suspend Employee's entitlement to reemployment benefits pending final resolution of the compensability issue.


Employee contends the RBA Designee has no power to resolve issues about work relatedness. Employee argues only the Board can determine compensibility, and a review under AS 23.30.041(d) is not the proper forum to decide the issue.  Employee asks us to affirm the RBA Designee's decision, award attorney fees, and order a penalty and continuing compensation.

FINDINGS OF FACT AND CONCLUSIONS OF LAW


1. Should we consider Dr. Hadley's updated report in our re​view of the RBA's decision. 


There is no dispute Dr. Hadley's updated report was not available to the RBA Designee when she determined eligibility.  Employer contends we should remand the matter back to the RBA to consider the additional evidence.  In support of its contention, Employer relies on AS 23.30.130(a) which provides:



Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in condi​tions, including, for the purposes of AS 23.30.175, a change in resi​dence, or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation.  


A different panel found authority to review RBA determinations under AS 23.30.130(a) on the ground of a change in condi​tions. Imhof v. Eagle River Refuse, AWCB Decision No. 94-0330 (December 29, 1994).  Another panel extended subsection 130(a) to review an RBA decision based on a new evidence reflecting a mistake of fact.  Humphrey v. ARCO Alaska, Inc., AWCB No. 96-157  (April 18, 1996).  These prior decisions are distinguishable in that, in both cases, the party seeking review had filed a petition.  Under 8 AAC 45.150(d), a party requesting a rehearing or modification under subsection 130(a) must file a petition.  A petition for review based on an alleged mistake of fact must set out specifically and in detail:





(1)
the facts upon which the original award was based;


(2)
the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if a party has newly discovered evidence, an affidavit from the party or the party's representative stating the reason why, with due diligence, the newly discovered evidence supporting the allegation could not have been discovered and produced at the time of the hearing; and


(3)
the effect that a finding of the alleged mistake would have upon the existing board order or award.


Employer did not file a petition for subsection 130(a) review.  We find Employer failed to comply with the requirements of 8 AAC 45.150(d).  We conclude Employer is barred from requesting review under subsection 130(a). 


Another regulation governs our consideration of additional evidence on review of an RBA's deci​sion.  8 AAC 45.070(b)(1)(A) provides in pertinent part:


In re​viewing the administrator's decision, the board will not consider evi​dence that was not avail​able to the administrator at the time of the administrator's decision, unless the board determines the evi​dence is newly discovered and could not with due diligence have been pro​duced for the administrator's consider​ation.


According to documents filed with Employer's hearing memorandum,  Dr. Hadley's updated report was received by the office of Employer's counsel on December 29, 1998, but was not filed  until January 8, 1999, four days after the RBA Designee rendered her decision.  At hearing we inquired why the document was not filed more timely.  Employer's attorney attributed the delay to the  absence of certain personnel during the holiday season.  We find, based on representations of Employer's attorney, that the report was not newly discovered evidence.  We further find no reason why the evidence, with due diligence, could not have been pro​duced for the RBA's consider​ation within the fourteen days alloted for the Designee to make her decision.
 We conclude the additional evidence on which the Employer relies to support its petition does not meet the requirements of 8 AAC 45.070(b)(1)(A).
  We conclude we should not consider evidence of Dr. Hadley's updated report in our re​view of the RBA's decision.


2. Did the RBA Designee abuse her discretion? 


AS 23.30.041(d) states, in pertinent part:



Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.23.110. The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.


AS 23.30.041(e) states:



An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United State Department of Labor's "Selected Characteristic of Occupations Defined in the Dictionary of Occupational Titles" for



(1)  the employee's job at the time of injury; or



(2)  other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury . . . .


An abuse of discretion may result from a decision which is "arbitrary, capricious, manifestly unreasonable, or stems from improper motive," Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985).  Misapplication of, or failure to abide by, controlling law may also constitute an abuse of discretion. Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962); Binder v. Fairbanks Historical Preservation Foundation, AWCB Decision No. 91-0392 (December 11, 1991). 


 Employer contends the RBA Designee abused her discretion because she had available evidence of a dispute regarding the compensibility of Employee's claim.  Employer relies on AS 23.30.041(c) which provides in pertinent part:

If an employee suffers a compensable injury that may permanently preclude an employee's return to the employee's occupation at the time of injury, the employee or employer may request an eligibility evaluation for reemployment benefits. (Emphasis added).


We have consistently concluded there must be a compensible injury to be eligible for reemployment benefits.  Some panels have found that a clear dispute, evidenced by a controversion in place at the time of the RBA's review, compels a suspension of reemployment benefits until the dispute is resolved. Meza v. Alyeska Seafoods, Inc., AWCB No. 89‑0207 (August 14, 1989).  Avessuk v. Arco Alaksa, Inc., AWCB Decision No. 89-0215 (August 18, 1989). Other panels have concluded that, where there is no controversion in place, the RBA should suspend determination of entitlement to reemployment benefits when the employer produces evidence which disputes the compensibility of employee's disability.  Hill v. United Alaska Drilling, Inc., AWCB Decision No. 90-0215 (August 30, 1990).


We prefer the policy of requiring an employer to file a controversion to support a defense of work-relatedness.  We find this requirement does not impose an unreasonable burden on employers because the presumption of compensibility applies to vocational rehabilitation claims, and a denial of benefits must be supported by substantial evidence.  The same quantum of evidence to deny vocational rehabilitation benefits would therefore support a good faith controversion.  


We also find this practice sufficiently protects employees.  The law provides a number of mechanisms to discourage unjustified controversons.  We can assess a penalty if a controversion is filed without evidence to support it. Harp v. Arco Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992). AS 23.30.155.  Additionally, we must report instances of frivolous or unfair controversions to the division of insurance to determine whether an unfair claims practice was committed. AS 23.30.155(o).  Finally, a controversion notice, filed for the sole purpose of interfering with reemployment benefits, invokes the threat of criminal sanctions. AS 23.30.250(a).  


We find this bright-line approach to the review of RBA decisions is consistent with the legislative intent that "[p]rocess and procedure shall be as summary and simple as possible."  AS 23.30.005(h).  In 1988 the legislature reaffirmed its intention that the Act "be interpreted so as to ensure the quick, efficient, fair and predictable delivery of indemnity and medical benefits to injured workers at reasonable cost to the employers." Sec. 1, ch. 79, SLA 1988.  


 In 1988 the legislature also repealed the former section .041 and reenacted "a fundamentally changed workers' compensation rehablitiation system,"
  "The overall goal of these changes [to the workers' compensation rehablitation system] is to promote a prompter, more efficient, more cost-effective, successful and less litigated rehablilitation system."  Konecky v. Camco Wireline, Inc., 920 P.2d 277, 283 (Alaska 1996)(emphasis in original).


The 1988 revisions to subsection 41 were derived from proposals advanced by The Ad Hoc Labor/Management Task Force on Worker's Compensation (Task Force).
  A primary goal in revising the vocational rehablitation system was to control the costs of rehablitation.  Binder v. Historical Preservation Foundation, 880 P.2d 117, 122 (Alaska 1994).  In addition, the Task Force identified two related major defects in the prior law that are particulary relevant to the instant case; over-litigation of reemployment benefits
 and delays in getting eligible employees into the rehabilitation process.


In the deliberative process the legislature heard testimony that speed was an essential component to a successful rehablitiation program.
  The legislative history indicates the changes made to the rehablitation system by the 1988 amendments were premised on studies showing that the longer an employee is out of the work force, the less likely it becomes that the worker will successfully return to it.  Binder, 880 P.2d at 122 (Alaska 1994).


We find a policy of requiring an employer to have a controversion asserting non work-relatedness as a defense in place in order to contest reemployment benefits will tend to diminish the number of appeals taken from RBA decisions.  We also find this practice will ease the burden, otherwise placed on the RBA, to review and interpret the meaning of various pleadings and documents, and reduce the time required to decide eligibility.
  We therefore find this policy will discourage post-decision litigation of reemployment benefits and expedite the process of getting eligible employees into the rehabilitation process.    


We find Employer did not file a controversion at the time the RBA Designee determined eligiblity.  We find the sole ground on which Employer contests the RBA Designee's determination is that Employee's inability to return to work is not related to his  injury.  In accord with the above policy, we conclude the RBA Designee did not abuse her discretion by proceeding with eligibility determination within the time frame mandated by statute.  We further conclude that her decision was not an abuse of discretion, given the evidence of record at that time, for the reasons explained above.     


Even if we did not require Employer to have a controversion in place in order to contest reemployment benefits, we would still find the RBA Designee did not abuse her discretion.  We reach this conclusion by applying the presumption of compensability to the evidence before the RBA Designee at the time she made her decision.


The presumption of compensability applies to claims for vocational rehabilitation.  Kirby v. Alaska Treatment Ctr., 821 P.2d 127, 129 (Alaska 1991).  For the presumption to attach, the worker must show a preliminary link between the injury and the job. Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 (Alaska 1991).  To establish a link, there must be "some evidence" that the claim arose out of the worker's employment. Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  In determining whether the preliminary link is established, we consider only evidence that tends to establish the link and disregard competing evidence. Veco, Inc., v. Wolfer, 693 P.2d 865, 869‑70 (Alaska 1985).  We do not consider credibility. Resler v. Universal Servs. , Inc., 778 P.2d 1146, 1148‑49 (Alaska 1989).


The July 7, 1998 medical report by Employee's treating physician, Dr. Klimow, indicates Employee's back problems were work related.  We find this evidence, viewed in isolation, is sufficient to establish the preliminary link and raise the presumption.


Once the presumption attaches, "it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related." Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991). Substantial evidence is evidence that a reasonable mind, might accept as adequate to support a conclusion. Morrison v. Afognak Logging, Inc., 768 P.2d 1139, 1141 (Alaska 1989).


To overcome the AS 23.30.120(a) presumption, an employer must present substantial evidence that either "(1) provides an alternative explanation which, if accepted, would exclude work‑related factors as a substantial cause of the disability; or (2) directly eliminates any reasonable possibility that employment was a factor in causing the disability." Williams v. State, Dep't of Revenue, 938 P.2d 1065, 1072 (Alaska 1997) If the employer successfully rebuts the presumption of compensability, the presumption drops out, and the employee must prove all of the elements of the case by a preponderance of the evidence. Koons, 816 P.2d at 1381.


Employer relies on Dr. Hadley's initial report as evidence Employee's condition is not work related.  We find Dr. Hadley's report deficient in several respects. In her report, Dr. Hadley states Employee's work injury with Employer was a temporary aggravation of the underlying cervical spondylosis and disc degeneration.  Dr. Hadley fails to indicate, however, whether the temporary aggravation has resolved to the point that Employee can return to work. 


Dr. Hadley also opines Employee suffered a new disc herniation which she attributes to "either a progression of Mr. Kinn's underlying cervical spondylosis and cervical disc degeneration, or related to activities subsequent to his employment."  Dr. Hadley does not specify what part Employee's work injury may have played in the progression, or the  nature of the activities that may have cause the herniation. 


We find Dr. Hadley's initial report fails to provide either an alternative explanation for Employee's  disability, or directly eliminates any reasonable possibility Employee's work with Employer was a factor in causing his current disability.  We conclude Employer has failed to rebut the presumption of compensability.


Employer argues its Answer, filed at the time the RBA Designee reviewed the record, provides sufficient notice the compensiblity of Employee's condition was at issue.  We find Employer's Answer, as amended, does not clearly establish a compensability dispute.  Employer states, as an affirmative defense, Employee "was able to return to his job at the time of the injury with no restrictions on January 2, 1998."  We find, however, the January 2, 1998 work-release by Dr. Klimow was clearly negated by rehabilitation specialist Williams' subsequent report indicating Dr. Klimow had disapproved Employee's return to work as a truck driver.
 


We also find assertion made in Employer's amended Answer that it was "too premature to determine whether employee will be found eligible for reemployment benefits," fails to notify the RBA Designee that compensability is at issue.  



Finally, we find the ommision of the last injurious exposure defense (originally asserted in Employer's first Answer), in the amended Answer, compounds the ambiguity.  Dr. Hadley's report points to Employee's work with Quality Asphalt and Paving as a possible factor in his current disability.  We find the RBA Designee may have reasonably interpreted the absence of the last injurious exposure defense in Employer's amended Answer as signifying insufficient grounds for Employer to pursue a subsequent work injury as a possible explaination for Employee's disability.


Based on all the evidence in the record, we find the RBA Designes did not abuse her discretion.  We find Employee meets the requirements of subsection 41 to be eligible for reemployment benefits.  We find compensability is not clearly disputed.  Based on rehabilitation specialist Williams' report, we find Employee's physician predicted his permanent physical capacities will be less than the demands of his job at time of injury or jobs he has held in the past 10 years. We also find Employee has a fifteen percent PPI rating determined in accordance with the AMA Guides (4th ed. 1994) as required by 8 AAC 45.122.  We find the RBA Designee's decision was not an abuse of discretion, much less arbitrary, capricious, manifestly unreasonable, or stemming from an improper motive.  Accordingly, we conclude we should affirm the RBA Designee's determination.

3.  Should we award attorney's fees and legal costs?


AS 23.30.145 provides in pertinent part:


(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries. 


(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.  


Employee seeks an award under subsection 145(b) for reimbursement of costs in the amount of $4,513.70, of which $3,540.00 represents actual attorney fees,  $729.00 represents paralegal costs, and $244.70 represents miscellaneous legal costs.  We find the Employee's claim for reemployment benefits was controverted for purposes of subsection 145(a) by Employer's actions, as well as resisted for purposes of subsection 145(b).  See Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).  Because Employer resisted Employee's claim, we find a fee is due under section 145(a).  At this time, however, we are unable to compute the minimum fee under subsection 145(a) as the total amount of benefits Employee will receive are not known to us.  We find we can award a fee under section 145(b), however, because Employer resisted Employee's claim.  


Employee's attorney submitted affidavits of time spent on Employee's claim.  Employer did not object to the hours billed or Employee's attorney's billing rate of $200.00 per hour.  Employer entered a limited objection to the adequacy of the itemization.  Employer contended the description of services should indicate more precisely the nature of the activity.  For example, the entry, "Conf w/client," should elaborate as to the specific matters discussed.  


Employee objected to filing a more detailed cost bill.  Employee argued that the regulation requiring employee's attorneys to submit affidavits itemizing hours spent and services rendered already places them at a strategic disadvantage.
  Because employers need not provide similar information, Employee argued they gain insight into the opposing party's hearing preparation activities which is denied employees.  


We share Employee's concerns regarding the consequences of requiring more detailed disclosures on cost affidavits.  We agree that the Employer's right to protect itself from overbilling must be balanced against the right of employees' attorney's  to protect against undue disclosures.
  Employee's attorney represented that all work itemized on the affidavit was either directly related to, or necessitated by, his client's claim for reemployment benefits resisted by Employer.  We find this representation by a licensed attorney, bound by codes of ethical conduct, sufficient to protect Employer from improper billing.
  We decline to order further disclosure by Employee's attorney of the character of work performed in his affidavit.       


Subsection 145(b) requires that the attorney's fee awarded be reasonable.  Because Employer did not object, we find the hours billed and the rate reasonable.  In addition to the hours billed, we award one-half hour for the time spent attending the hearing.  We will award a total attorney fee of $3,640.00.  In the event the minimum statutory fee due under section 145(a) exceeds this amount, Employer shall pay the amount due in excess of $3,640.00.


Employee requested an award of $729.00 for paralegal costs and $244.70 for miscellaneous costs.  We find we can award costs under AS 23.30.145.  Employer did not object to the legal costs requested.  We will award $729.00 for paralegal costs and $244.70 for miscellaneous costs.


4. Should we order a penalty and continuing compensation?

Employee asks for a penalty and continuing compensation.  For reasons outlined above, we find review of RBA determinations under subsection 41(d) are intended to be expedited, limited in scope, and summary in nature.  We find, further, that Employee's request for penalty and continuing compensation falls outside the scope of a subsection 41(d) review. 


Employee failed to file a separate petition for such additional relief and affidavit of readiness for hearing as required by statute and regulations.  8 AAC 45.50. AS 23.30.110(c). We find Employee's request is not timely.  We conclude we should not order a penalty and continuing compensation at this time.

ORDER


1.  The Reemployment Benefits Administrator Designee's January 4, 1999 determination of Employee's eligibility for reemployment benefits is affirmed.


2.  Employer shall pay Employee attorney fees and legal costs in the amount $4,513.70.


3. Employee's request for a penalty and continuing compensation is denied at this time.



Dated at Anchorage, Alaska this _________________ day of _________________, 1999.



ALASKA WORKERS' COMPENSATION BOARD



___________________________________



Tim MacMillan, Designated Chairman



___________________________________



John Abshire, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of John Finn, employee / respondent; v. Norcon, Inc. , employer; and Fremont Compensation / Industrial Indemnity, insurer / petitioners; Case No. 9721887; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this _____________ day of _________________, 1999.

                             _________________________________

                             Debra C. Randall, Clerk

�








     �Although dated November 16, 1998, Dr. Hadley addended her EME report on November 19, 1998, and again on November 25, 1998.  According to Employer's brief, its attorney's office did not receive the initial EME report until December 1, 1998.


     �The RBA Designee notified the parties of her determination thirteen days after she received the Ms. William's report.


     �We note 8 AAC 45.150(d), the regulation effectuating petitions for modifications based based on mistake of fact, also incorporates a "due diligence" requirement in order to consider additional evidence. 


     �  House Judiciary Comm., Sectional Analysis, House Comm. Substitute for Comm. Substitute SB322, 15th Legis., 2d Sess. sec. 10.4 (Comm. Print 1988)[hereinafter "House Jud. Sectional Analysis"]


     � Quoting, House Jud. Comm., Sectional Analysis, House Comm. Substitute for Comm. Substitute SB 322, 15th Legis., 2d Sess. Sec. 10.5 (Comm. Print 1988)


     �See, e.g., An Act Relating to Workers' Compensation and Providing for an Effective Date: Hearings on SB 22 before Senate Labor and Commerce Comm., 15th State Leg. (January 19, 1988)at P. 2-4, (testimony of Jim Sampson, Commissioner, Alaska Department of Labor)


     �  "One of the Labor/Management Task Force's biggest problems was an imbalance in the benefits strucuture. . . The number two problem is the ever increasing rate of litigation in our system.  Ms. McClintock declares the need to attack the source of that litigation.  . . .   The biggest source of that litigation are in vocational rehabilitation, average weekly wage determinations, and the future loss of earning capacities in unscheduled permanent partial disablities (back and neck injuries)." Id. at 17 (Testimony Jacquelyn L. McClintock, Alaska Department of Labor, Director of the Division of Worker's Compensation)(emphasis added).


     � Sectional Analysis of Workers' Compensation Task Force SB 322 and HB 352, at Page 2-4 states in pertinent part as follows:





	Section 6.   In this section we have completely revised the vocational rehabilitation statute. 





	Part G:  This part lists the various outcomes of a reemployment program.  These must be achieved in the shortest possible time and insure remunerative employability but not remunerative employment.  This is meant to discourage elaborate rehabilitation plans and encourage an injured worker to return to the work force.





	Part J: This part outlines time limits in the reemployment benefits process.  . . . All of these time lines are intended to assist the employee in a speedy rehabilitation plan and not to prolong an employee's entrance back into the work force.  This section also sets forth various disputes and resolution processes with final decision-making power by the Board. (emphasis added)


     �  Id. House Jud. Sectional Analysis, Section 10, Par. 3. ("This section shortens time lines for each step in the rehabilitation process. . . the purpose of this change is to encourage early rehabilitation.)


     �  Summarizing House Jud. Sectional Analysis at 4-5, as ". . . noting that early rehabilitation is much more likely than later efforts to result in a return to the work force."  Binder, 880 P.2d at 122 (Alaska 1994).


     �The administrative burden placed upon the RBA's office is substantial. Each year, a three-person staff processes approximately 700 eligibility determinations. 


     �Even if we had found Employer rebutted the presumption , we would have found the RBA Designee's decision was supported by substantial evidence.


     �In determining eligibility, the RBA may choose the physician's opinion upon which to rely.  Yahara v. Construction & Rigging, Inc., 851 P.2d 69, 73 (Alaska 1993).


     � 8 AAC 45.180(b) provides in pertinent part: "An attorney requesting a fee in excess of the statutory minimum in AS 23.30.145(a) must . . . file an affidavit itemizing the hours expended, as well as the extent and character of the work performed . . ."


     �Even under the broad rules of pre-trial discovery, courts protect against disclosure of the "mental impressions, conclusions, opinions, or legal theories of an attorney or any other representative of a party concerning the litigation." McKibben v.Mohawk Oil Co., Ltd., 667 P.2d 1223,1231 (Alaska 1983).  See generally, 8 C. Wright & A. Miller, Federal Practice and Procedure § 2167, at 497�98 (1970).


     � Alaska Rules of Professional Conduct 3.4(a)(1) provides: "A lawyer shall not knowingly make a false statement of material fact or law to a tribunal."





