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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

RICHARD G. BECKER,



)








)




Employee,


)




  Applicant,

)
FINAL 








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9628871

PEAK OILFIELD SERVICE CO.,

)









)
AWCB Decision No. 99-0042




Employer,


)    Filed in Anchorage, AK.








)    On March 2 , 1999.



and




)








)

ALASKA NATIONAL INS. CO.,

)








)




Insurer,


)




  Defendants.

)

___________________________________)


We originally heard this claim at Anchorage, Alaska, on December 2, 1998.  Attorney Talis Colberg represents the employee.  Attorney Patricia Shake represents the employer.  In Becker v. Peak Oilfield Service Co., AWCB Decision No. 98-0309 (December 10, 1998) (Becker I), we raised additional issues;  subsequently, we heard these issues at a hearing held on February 23, 1999.  We closed the record at the hearing's conclusion.  We proceeded as a two-member panel, which constitutes a quorum (AS 23.30.005(f)).  


ISSUES

1.
Whether the employee waived his right to wage replacement benefits until he begins a reemployment plan.  


2.
When should the employer have began paying AS 23.30.041(k) wages (stipend) or compensation under AS 23.30.180 (PTD benefits).


3.
Whether the employer may take an offset from the employee's stipend, and if so, at what percentage. 


4.
Whether to award a penalty.  


5.
Whether to award attorney's fees and costs.  



SUMMARY OF THE EVIDENCE AND ARGUMENTS

We incorporate, in full, the facts as detailed in Becker I.  Nonetheless, we will briefly summarize the salient facts.  On September 9, 1997, the employee's treating physician rated the employee's permanent partial impairment at 13% of the whole person.  On September 17, 1997,  the reemployment benefits administrator (RBA) assigned Elisa Conley to complete an eligibility evaluation.  Shortly thereafter the employee and Ms. Conley met to discuss the reemployment process.


On September 22, 1997, the employee filed a letter which purported to waive reemployment benefits.  In his September 26, 1997, letter to the employee, the RBA informed him that he advised Ms. Conley to close her file and wrote in pertinent part:  "I am further advising you that you cannot waive your entitlement to this benefit notwithstanding a board approved compromise and release.  Your waiver is an invalid agreement."  On September 24, 1997, the employer paid the entire balance of the 13% rating ($17,550.00) to the employee in a lump sum.  Subsequently, the employee, apparently against the advice of his physician, made a trial at a return to work as a mechanic.  


The employee testified that his trial at returning to work was not successful, and by April of 1998 he realized he could not continue to work as a mechanic.  He then sought the assistance of his present counsel, Talis Colberg.  In his April 22, 1998 letter to the RBA, Mr. Colberg wrote on behalf of the employee:  "He would like to have the re-employment evaluation resumed in his case.  He wants re-employment benefits."  On May 1, 1998 Virginia Collins was assigned to complete the new eligibility evaluation.   


In her July 14, 1998 report, Ms. Collins recommended the employee be found eligible for reemployment benefits.  On July 28, 1998, RBA Designee Mickey Andrew found the employee eligible for reemployment benefits.  On July 31, 1998 the employee checked "yes," he wished to receive reemployment benefits.  The employee selected Pete Mihayl, as his first choice, to develop his reemployment plan.


On August 10, 1998 the employer controverted benefits under AS 23.30.041(k), reasoning:  "The employer has been prejudiced by employee's submission of a written waiver of reemployment benefits dating back to September 1997.  The employer relies on the doctrine of equitable estoppel."  


The issues set for the December 2, 1998 hearing were the employee's request for a second independent medical evaluation (SIME), the employer's request that we review the RBA Designee's July 28, 1998 determination of eligibility, whether to allow an increased offset of the employee's stipend, and attorney's fees and costs.  On December 1, 1998, the employer conceded the employee was eligible for reemployment benefits.  At the hearing, the employer vigorously argued that no SIME was warranted on the employee's need for future medical treatment.  


In our decision in Becker I, we agreed with the employer that no disputes presently existed upon which to order an SIME.  We also questioned whether, under Meek v. Unocal, 914 P.2d 1276 (Alaska 1996), the employee may be entitled to PTD benefits (in lieu of stipend) until a plan was developed.  We also questioned, based on the different language between AS 23.30.155(j) which allowed an employer to offset overpayments from an employee's future compensation, and AS 23.30.041(k), which describes "stipend" as "wages."  Subsequently, the February 23, 1999 hearing was set to address our concerns in Becker I.  We denied the employer's request for reconsideration in our decision in Becker v. Peak Oilfield Service Co., AWCB Decision No. 99-0004 (January 7, 1999) (Becker II).  


On January 13, 1999, the employer scheduled an employer's medical examination with Shawn Hadley, M.D., for February 8, 1999.  Dr. Hadley's report was received (and filed with the Board) on February 18, 1999.  On February 19, 1999, the employer received a separate report from Dr. Hadley, that opined the employee's need for reemployment benefits is not related to his work injury.  That same day, the employer filed a petition for modification of the RBA's determination.  


On February 19, 1999, the employer sent the employee his first check for stipend benefits.  This check was for his stipend benefits, less a 20% offset, calculated to begin on a February 8, 1999 start date for the employee's reemployment plan.  On February 22, 1999, the employer filed a request for an SIME on causation and the need for reemployment benefits.  Based on its perceived need for an SIME, the employer requested we continue the February 23, 1999 hearing.  The employee vigorously objected.  


The employee filed Smallwood objections (8 AAC 45.900(11)) to Dr. Hadley's February 19, 1999 report.  The employee also objected to the introduction of labor market surveys,
 conducted by Ms. Conley, the employer filed at the February 23, 1999 hearing.  The employer explained, in detail, why the documents could not have been produced earlier.  The employer requested we relax the filing deadlines under 8 AAC 45.195.  


We denied the employer's request for a continuance.  We also declined to exercise our discretion under 8 AAC 45.195 and allow the employer to rely on untimely reports.  Our decisions relied primarily on the fact that under 8 AAC 45.070(b)(1)(A), any new evidence would likely not be considered by the Board when it decides the reemployment benefits issues.  This reflected our concerns over the substantial, continual delays in getting the employee into a reemployment benefits plan.  


At the December 2, 1998 hearing, and in its briefing for the February 23, 1999 hearing, the employer asserted a waiver defense.  After deliberating at the February hearing, we denied and dismissed the waiver argument;  this is memorialized below.  Without its waiver argument,
 the employer concedes the employee should have received some monetary benefit during plan development.  The employer asserts benefits, at the AS 23.30.041(k) rate, less a 20% offset, should have began on May 28, 1998.  It further asserts it is allowed to take a 20% offset without seeking approval from the Board.  The employer argues that the distinction between "wages" under AS 23.30.041(k) and "compensation" under AS 23.30.155(j) is a "distinction without a difference."  It argues we should allow it to offset the employee's stipend "wages" by 40% to allow it to recover its "overpayment."  


The employee argues that, in essence, the employer has been taking a 100% offset.  The employee has been without any payments between September 24, 1997
, and February 9, 1999.  The employee argues that PTD benefits should have been paid from April 22, 1998, the date he re-requested an eligibility evaluation.  Once stipend payments begin, the employee argues that no offset should be permitted, based on a strict reading of sections .155() and .041(k).  The employee requests a penalty because the employer did not controvert the employee's claim for periodic payments until August 10, 1998.  The employee also requests we award interest.  Last, the employee seeks an award of attorney's fees and costs.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.
Waiver.    


In Ward v. Tri-General Const., AWCB Decision No. 93-0311 (December 7, 1993) the Board held that neither an express nor an implied waiver of reemployment benefits is binding against an employee, absent Board approval of compromise and release that complies with AS 23.30.012.  In response to the employee's September 21, 1997 letter "waiving" reemployment benefits, the RBA correctly wrote in pertinent part in his September 26, 1997 letter:  "I am further advising you that you cannot waive your entitlement to this benefit notwithstanding a board approved compromise and release (C&R).  Your waiver is an invalid agreement."  


We find the employee made an earnest trial return to work.  We find he did this based on his perception of the bleak prospects (the low remunitive wage) afforded in the rehabilitation process.  We find the employee was "advised" of the reemployment benefits by Ms. Conley for only one half hour.
  We find no valid waiver.  We conclude the employer's request that we order that the employee was "not entitled to receive stipend benefits until he began participation in an approved reemployment plan"
 is denied and dismissed.  Simply stated, an employee can not "waive" reemployment benefits, or a portion thereof, absent a C&R.  


2.
When Payments should have Began.  


The employee argues payments (PTD or stipend) should have began on April 22, 1998, the date he (through counsel) re-requested reemployment benefits.  The employer asserts payments should have begun on May 28, 1998.  However, at the February 23, 1999 hearing, the employer stated this is date based on calculations "protected by the attorney-client privilege" and did not produce any other basis for coming to that date.  Accordingly, we conclude, based on the available evidence, the employee's payment should have commenced on April 22, 1998.  


3.
Characterization of Payments.  


As discussed in Becker I, an injured employee (worker), should not be left without benefits while in the rehabilitation process, including an eligibility evaluation.  Townsend v. United Parcel Service, AWCB Decision No. 91-0216 (August 3, 1991).  In Meek v. Unocal, 914 P.2d 1276 (Alaska 1996), the employee "claimed he was eligible for permanent total disability benefits (PTD) from the time his PPI benefits were exhausted until a reemployment plan was in place, and, accordingly, that subsection .041(k) interim wages were not an appropriate substitute."  Id. at 1278.  In pertinent part, the Meek court held:  



Nothing in the Act, however, implies that an employee must be less than permanently and totally disabled to be eligible for reemployment benefits, nor is it "incongruous" for an employee who has requested reemployment benefits to claim PTD benefits.



The Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of the injury in the same or any other employment." AS 23.30.265(10).
 We have held that "total" disability means "the inability because of injuries to perform services other than those which are so limited in quality, dependability or quantity that a reasonably stable market for them does not exist."  Under the "odd‑lot" doctrine, which we have adopted, "'total disability may be found in the case of workers who, while not altogether incapacitated for work, are so handicapped that they will not be employed regularly in any well‑known branch of the labor market.'" 



The concept of total disability includes an education component. . . . If a lack of education can be overcome through vocational rehabilitation, then a disability that was once "total" may no longer be so. This is precisely what section .041 aims to do; its goal is to retrain and educate permanently impaired employees so that they can attain "remunerative employability." . . . Through the rehabilitation process established by section .041, a person suffering from a "total" disability can gain the skills and education necessary to allow him or her to reenter the job market and attain "remunerative employability." As this analysis makes clear, a claim for PTD benefits is not incompatible with a request for reemployment benefits. The Board therefore erred in holding that Meek could not claim PTD benefits after requesting reemployment benefits. (Citations omitted). (Id. at 1278 - 1279).

 

Unocal argues that once Meek agreed to participate in a reemployment plan, he was limited to receiving interim wages under AS 23.30.041(k). That provision speaks only to the employer's obligations when an employee's PPI benefits are exhausted, and does not limit an employee's benefits exclusively to subsection .041(k) interim wages. See AS 23.30.041(k) ("If the employee's permanent impairment benefits are exhausted before the completion or termination of the reemployment plan, the employer shall provide wages equal to 60 percent of the employee's spendable weekly wages but not to exceed $525, until the completion or termination of the plan.").  Subsection .041(k) contemplates the payment of other types of benefits during the pendency of a plan. See Id. (providing that an employee receiving TTD benefits before completion of a reemployment plan is entitled to PPI benefits once he or she reaches medical stability). Unocal's argument that Meek is limited to subsection .041(k) interim wages is without merit.  (Id. at 1280).


We find the employee's situation is on point with the facts in Meek.   As discussed in Meek, the employee enjoys the presumption in AS 23.30.120.  We find, based on the admissible evidence before us, that any work he may have found in his pre-injury wage bracket, without retraining, would be "odd-lot."  We have admitted evidence that the employee requires remedial training even before beginning his reemployment plan.  We have no evidence, that the employee, with his present educational capacities, could perform any of the jobs the employer has presented (because these job descriptions and Dr. Hadley's approvals were not admitted).  Accordingly, we conclude the employer has failed to rebut the presumption that the employee is PTD.  


We have decided the employee was PTD; we found the employer should have begun paying PTD on April 22, 1998.  Next, we must consider what the employer could have done.  The employer could have, without board approval, taken a 20% offset from the employee's PTD benefits.  (AS 23.30.155(j)) Next the employer could have petitioned the Board for an increased offset, up to 100%, based on the employee's receipt of his lump-sum PPI payment.  (Id.) We note that this could have been scheduled on a "procedural" day before the Board, and heard within one or two weeks, likely before the employee's first payment became due.  


We do acknowledge, however, that this is a unique situation.  In Apted v. Pacific Gradney, J.V., 3AN-93-1619 Civil (Alaska Super., August 11, 1993), the Superior Court noted:  



If direct statutory authority is necessary for the Board to be entitled to order interim compensation (a somewhat dubious question), AS 23.30.155(h) provides it:




The Board may upon its own initiative in a case . . . where the right to compensation is controverted . . . take the further action which it considers will protect the rights of all parties.  (Apted at 2).  


In the present case, we find the best way to protect the rights of both the employer and the employee would be to allow a retroactive offset of 100% of the employee's PTD compensation, beginning when the payments should have commenced, April 22, 1998.  The employee's compensation rate is $467.55 per week.  The employee was paid his remaining PPI (in a timely fashion, as required by law) in a lump-sum of $16,681.73.  This would translate to payments to the employee for 35.70 weeks.  


According to our calculations, 35.70 weeks would expire on or about December 25, 1998.  Beginning December 26, 1998, the employer should have began paying the employee his .041(k) stipend (without an offset).  Accordingly, we find the employee is entitled to his stipend wages from December 26, 1998 and February 9, 1999.  We also find the employer should not have been taking an offset against his stipend wages, and the employer shall also reimburse the employee the difference.  We order these amounts to be paid in a lump sum.  We conclude the employer is no longer entitled to take an offset from the employee's stipend wages as his PPI has been exhausted.  


4.
Whether to Allow an Offset Against Stipend Wages.  


Because we found the 100% offset of the employee's PTD compensation exhausted the employee's PPI, we find we need not address whether or not an employer may take an offset against stipend wages.  


5.
Penalty and Interest.  


The employee seeks a penalty for payments not made or controverted from April 22, 1998 until August 10, 1998, the date the employer filed its controversion.  


AS 23.30.155 provides, in part:


(b) The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death.  On this date all compensation then due shall be paid. . . .


(d)  . . . If the employer controverts the right to compensation after payments have begun, the employer shall file with the board and send to the employee a notice of controversion within seven days after an installment of compensation payable without an award is due. . . . 


(e)  If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.


We find the employer did not file a notice of controversion under AS 23.30.155(d) until August 10, 1998.  We find this equals 15.85 weeks.  We can excuse the late payment only if the employer specifically shows us the payment was not made for reasons beyond the employer's control.  See, Fahlsing v. Arctic North Services, Inc., AWCB Decision No. 94-0072 (March 29, 1994).  We have no evidence of any circumstance rendering the employer unable to meet its obligation to pay or controvert.  We conclude a penalty of $2,248.92 (15.85 X $567.55 = $8995.67 X .25 = $2,248.92) is due as a 25% penalty 23.30.155(e).  The employer shall also pay interest, at the statutory rate under AS 45.45.010, on the benefits awarded.  Land and Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984); Moretz v. O'Neill Investigations, 783 P.2d 764 (Alaska 1989).


6.
Attorney's Fees and Costs.


AS 23.30.145 provides in pertinent part:



(b)  If an employer fails to file timely notice of con​troversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medi​cal and related benefits and if the claimant has em​ployed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, includ​ing a reasonable attorney fee. The award is in add​ition to the compensa​tion or medical and related bene​fits ordered.  


The employee seeks an award of attorney's fee under subsection 145(b) for successfully prosecuting his claim.  We find the employer actively and vigorously resisted the employee's claim.  Accordingly, we can award a fee under subsection 145(b).  Alaska Interstate v. Houston, 586 P.2d 618, 620 (Alaska 1978).  


Subsection 145(b) requires the attorney's fee awarded be reason​able.  Our implementing regulation, 8 AAC 45.180(d), requires that a fee awarded under subsection 145(b) be reasonably commensurate with the work performed.  It also requires we consider the nature, length, and complexity of the services performed, as well as the amount of benefits involved.


We find the benefits at issue, reemployment benefits, and stipend wages upon which to subsist, were very significant to the employee.  We also find the issues were complicated, requiring two hearings.  Further, the issues were unique.  We find the 23.7 hours Mr. Colberg billed to be reasonable;  we find Mr. Colberg's hourly rate of $125.00 to be extremely  reasonable, considering the contingent nature of claimant's work, and Mr. Colberg's extensive experience in workers' compensation.  23.7 X $125.00 = $2,962.50.  Furthermore, we find the employer stated it does not object to Mr. Colberg's fees.  We also find the Palmer tax of $15.00 allowable.  8 AAC 45.180.  We conclude the employer shall pay the employee's attorney $2,977.50 for reasonable attorney's fees and costs.   We note Mr. Colberg lists $8,130.25 for fees prior to February 16, 1998;  we are uncertain whether these fees are related to the issues the employee prevailed upon herein.  We reserve jurisdiction over these attorney's fees.  


ORDER

1.
The employer's waiver argument is denied and dismissed.


2.
Permanent total disability payments to the employee should have began on April 22, 1998.  


3.
We authorize a retroactive offset at 100% against the employee's PTD payments from April 22, 1998 through January 8, 1999.  No further offset is warranted.  


4.
The employer shall pay the employee stipend wages from January 9, 1999 to February 9, 1999.  In addition, the employer shall reimburse the amount it has offset from February 9, 1999 to the present.  


5.
The employer shall pay a penalty of $2,248.92 to the employee.  


6.
The employer shall pay interest, at the statutory rate under AS 45.45.010, on the benefits awarded.  


7.
The employer shall pay the employee's attorney $2,977.50 for reasonable attorney's fees and costs.  We reserve jurisdiction over attorney's fees incurred prior to April 16, 1998.  

a reasonable attorney's fee 


Dated at Anchorage, Alaska this _________________ day of

 _________________, 1999.



ALASKA WORKERS' COMPENSATION BOARD



___________________________________



Darryl L. Jacquot, 



Designated Chairman




___________________________________



S. T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of Richard G. Becker, employee / applicant; v. Peak Oilfield Service Co., employer; and Alaska National Ins. Co., insurer / defendants; Case No. 9628871; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this _____________ day of _________________, 1999.

                             _________________________________

                             Debra C. Randall, Clerk

�








     �The employee testified this meeting lasted approximately 30 minutes.  Ms. Conley testified she recalled meeting with the employee for approximately one hour.  


     �During the December 2, 1998 hearing, the employee indicated that Peggy Winkelman contacted him directly regarding which reemployment counselor he should choose, recommending Elisa Conley. Ms. Conley was listed as the employee's second choice.  (See, Becker I, fn. 3).


     �Ms. Conley prepared Occupational Demand descriptions for the following occupations:  Telephone Solicitor;  Information Clerk, clerical and kindred;  Appointment clerk;  Survey Worker, clerical and kindred;  Cashier II, clerical and kindred;  Automobile Self Service Station Attendant;  Ticket Taker, amusement and recreation;  Construction Equipment Mechanic.  Dr. Hadley approved all occupations except for Construction Equipment Mechanic.  


     �The employer preserved its waiver argument on the record, for appeal purposes.  


     �The employee was paid his remaining PPI in a lump sum on September 24, 1997.  


     �We believe the employee over Ms. Conley.  We find Ms. Conley's participation in this case extremely suspect.  She was assigned by the Board to provide an unbiased or neutral eligibility evaluation.  After a brief meeting with the employee he immediately "waived" his reemployment benefits.  Subsequently, Ms. Conley is retained by the insurer as an expert in rehabilitation to actively assist the  defense in its position that the employee is not entitled to reemployment benefits.  We have absolutely no reason to doubt the credibility of the employee.  AS 23.30.122.  


	We also criticize Ms. Conley's characterization of the employee's entitlement to reemployment benefits as "gifts."  Reemployment benefits are a statutory right, when eligible, created by our legislature under AS 23.30.041.  We doubt insurers would ever voluntarily pay for reemployment benefits, if in fact they were "gifts."  


     �Employer's brief at 13. 


     �Now, AS 23.30.395(10).  





