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This claim for workers' compensation benefits, including temporary total disability (TTD) benefits, interest, penalties, attorney fees and costs, was decided based on the written record at Juneau, Alaska on November 13, 1998. The employee is represented by attorney Tom Batchelor. Insurer claims department manager Pamla Scott represents the defendants. We closed the record after obtaining additional information concerning the employee's prospective earnings, on January 26, 1999.

It is undisputed the employee was injured in a work-related accident on June 24, 1995 when a tree fell on his leg while working for the employer as a timber faller. He was paid TTD benefits at the weekly compensation rate of $487.38.

The employee was given a full release to return to work on October 23, 1997, effective October 27, 1997, after a rod and screws were removed from his broken leg. His treating physician found he had no permanent impairment. This dispute is concerning the last six weeks of his recovery period, September 11 through October 27, 1997.

In a September 8, 1997 medical chart note, the employee's treating physician, C. Bruce Schwartz, M.D., described the employee's report of continuing pain and his inability to work:

He is adamant about not being able to do his normal work as a logger because of this discomfort in his knee. He states he has no discomfort at the fracture site. I advised him that if has too much pain he shouldn't go to work. We'll see him back in six weeks and hopefully he'll be able to return to work at that point. He was advised that if at any time in the meantime he wants to return to work I will let him do so. It may be sometime before he is totally asymptomatic.

In a subsequent September 11, 1997 chart note, Dr. Schwartz stated: "Telephone call from Pam Scott, Alaska Timber: Pat (sic) states that Jerry's employer has light duty and asks if he can go back to work on light duty. The answer is yes." Based on this telephone conversation, Ms. Scott terminated the employee's TTD benefits.

In a letter dated April 6, 1998, the employee's supervisor, Robert Hildebrand, stated that on September 11 or 12, 1997 he left a message on the employee's answering machine, "for him to give me a call I had some work for him." In the same letter he says he also had a mutual friend contact the employee about a job as a "bull buck." Hildebrand described this duty as "Drive a pickup, mix some saw gas, and check on men who were cutting to be sure they were safe." There is no indication of direct conversation between the employee and Mr. Hildebrand, and no discussion of physical limitations recommended by any physicians.

The employee made reference to this same conversation in an October 1, 1997 letter addressed to the Board which mentions in the third page:

One of the guys who works out there told me that Bob [Hildebrand] had told him he was trying to get me released but was scratching his head trying to figure out what I could do. He never called me and offered me anything to do.

The employee also mentioned that he called the adjuster. He claims the adjuster told him the light duty job he was offered was as a "check scaler", a job the employee states requires activity that he was warned against and claims he could not do. The employee also declared he would not return to work for the employer, given his belief the employer subjected its employees to unsafe work practices.

On September 30, 1997, Dr. Schwartz responded to a telephone request from the Board prehearing officer for clarification of the employee's work restrictions. His letter states the employee should not kneel or squat, lifting was limited to 20 lbs, frequently, 50 lbs occasionally, and he was "prohibited" from walking on uneven ground for more than 15 minutes at a time or more than two hours a day.

In an October 23, 1997 letter written to the employee's attorney, Dr. Schwartz stated:

A patient of mine, Jerry Brown, has requested I write you a letter indicating that he has been released to full activities effective Monday, October 27. He has been unable to work since surgery for removal of intramedullary rod from his right tibia on 6-18-97.

The threshold issue we are asked to decide is whether the employee was totally disabled from September 11, 1997, when Ms. Scott spoke with Dr. Schwartz concerning the light duty job option, until October 27, 1997, after the employee received his October 23, 1997 unrestricted release to work.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." AS 23.30.265(10). The Act provides for benefits at 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in quality," AS 23.30.185, but doesn't define TTD. However, § 185 does limit the duration of TTD to the date of medical stability. AS 23.30.265(21) defines medical stability: 

"medical stability" means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days.

Moreover, Bailey v. Litwin Corp., 713 P.2d 249 (Alaska 1986), "stands for the proposition that 'medical stability' is irrelevant in determining cessation of TTD benefits if the employee has returned to work." Olson v. AIC/Martin J.V., 818 P.2d 669 (Alaska 1991). However, if TTD benefits are to be terminated because the employee has returned to work, it must be shown that the employee is capable of steady and readily available employment. Id. at 10-13.

"AS 23.30.120(a)(1) creates the presumption of a compensable disability once the employee has established a preliminary link between employment and injury." Wien Air Alaska v. Kramer, 807 P.2d 471, 474 (Alaska 1991). That the employee "suffered a work related injury for which he received compensation from [the employer] is sufficient to establish a preliminary link between his employment and his continuing disability thus implicating AS 23.30.120(a)." Id. at 474, n.6.

Generally, there is a continuing duty by injured workers to cooperate in efforts to return them to work. See, eg., AS 23.303041(n). In this case, despite efforts by the employer to contact the employee, the employee did not return telephone calls, respond to personally delivered messages, or otherwise attempt to contact the employer concerning a reported light-duty job opening.

The record also reflects that the only jobs available for which the employee was asked to return to work included work as a "bull buck" and/or as a "check scaler." According to our review of the United States Department of Labor's "Selected Characteristic of Occupations Defined in the Dictionary of Occupational Titles" (SCODDOT), the listed job titles similar to "bull buck" and "check scaler" are "bull chain operator" and "log scaler." Both of these jobs require work in a light-duty capacity.

Based on the available evidence before us, including the" bull buck" job description provided by Mr. Hildebrand, we find the employer did have light-duty opportunities for the employee to return to work. The employee stated this function was filled by another employee, but that this position did exist through the end of the season. In any case, the employee flatly stated he would not return to work for the employer.

Based on evidence cited above, including evidence that light-duty work was available from the employer, within his physical capacities, we find the employee was not temporarily totally disabled throughout a period in question. Therefore, we will not grant the employee's request for an award of TTD benefits during the time of September 10 through October 27, 1997.

Nevertheless, the employee may be entitled to an award of temporary partial disability benefits, in accord with AS 23.30.200. We do not have sufficient information at this time, however, to reach a conclusion on the factors or circumstances which may have effected the employee's ability to earn his full pre-injury wages. Id., Hewing V. Peter Kiewit & Sons, 586 P.2d 182 (Alaska 1978). Specifically, we do not know the wages paid to a "bull buck" or "check scaler." Therefore, we do not address this issue at this time. See also, Simon v. Alaska Wood Products, 633 P.2d 252 (Alaska 1981).

The employee also seeks award of interest, penalties, attorney fees and costs. The employee was not successful, however, in prosecuting his claim for TTD benefits. Therefore, we must also find the employee is not entitled to an award of interest, penalties, attorney fees and costs. AS 23.30.145, AS 23.30.155(e), AAC 45.142.

ORDER

The employee's claims for temporary total disability benefits, interest, penalties, attorney fees and costs is denied and dismissed.

Dated at Juneau, Alaska this day 4th of March, 1999.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Fred G. Brown 
Fred G. Brown,
Designated Chairman

/s/ James G. Williams 
James Williams, Member

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

This compensation order is a final decision. It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.

Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050. The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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