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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ROBIN GILBERTO,




)








)




Employee,


)








)

JOHN P. SHANNON, D.C.



)








)




Physician


)
INTERLOCUTORY




  Applicant,


)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9708435

K-MART,





)









)
AWCB Decision No.99-0044




Employer,


)
FILED IN ANCHORAGE,  AK 








)
ON FEBRUARY 4, 1999



and




)








)

AIG/WILTON ADJUSTMENT SERVICE,

)








)




Insurer,


)




  Defendants.


)

__________________________________________)


We heard the Employer's Petition at Anchorage, Alaska, on January 5, 1999.  Employer and Insurer (Employer) were represented by attorney Robert L. Griffin.  Employee was not represented and did not participate in the hearing.  John P. Shannon, D.C.,  appeared and represented himself.  We closed the record at the conclusion of the hearing.


ISSUES

1.
Should we hear Employer's petition to bifurcate hearing in Employee's absence?  8 AAC 45.070(f).


2.
Should we order Employer to serve copies of Employee's medical records on the physician applicant?  


3.
Should we limit the scope of evidence to be presented at hearing on the merits of this claim. 


SUMMARY OF FACT AND PROCEEDINGS

We previously heard Employer's petition to compel Employee to sign information releases on the written record, and issued a decision and order Gilberto v. K-Mart, AWCB Decision No. 99-033 (February 11, 1999)(hereinafter, Gilberto I​).  We incorporate herein by reference the facts and findings in Gilberto I.  


Employee filed a notice of a work-related back injury on April 27, 1997.  On May 1, 1998, Dr. Shannon filed a Worker's Compensation Claim (WCC) that alleged Insurer "pre-authorized" thirteen chiropractic treatments provided to Employee between March 31, 1998 and April 28, 1998 and claimed he is entitled to payment of $1,539.00, plus interest and penalties.  On May 8, 1998, Employer controverted any and all medial treatment to Employee's low back from March 31, 1998 forward.  Employer's May 27, 1998 Answer denied it had "pre-authorized" Dr. Shannon's treatments, which it asserted were unnecessary, and by way of affirmative defense, asserted the last injurious exposure rule applied to the claim for additional medical benefits.


On  September 4, 1998, Employer wrote to Dr. Shannon stating it had been unable to secure a release of information from Employee, and requesting Dr. Shannon turn over his medical records pertaining to Employee.  Dr. Shannon refused, asserting the physician-patient privilege.  At Employer's request, the Board issued a subpoena for Dr. Shannon's records regarding Robin Gilberto.


On October 22, 1998, Dr. Shannon filed an affidavit of readiness for hearing.  Employer opposed Dr Shannon's affidavit of readiness, asserting Employee had failed to sign requested releases of information, and had failed to complete discovery. 


At a November 20, 1998 prehearing, this case was set for hearing on two issues: (1) Employer's petition to determine the proper scope of evidence to be heard at a hearing on the merits of Dr. Shannon's claim, and (2) whether Employer should be ordered to produce Employee's medical records in its possession for Dr. Shannon.  


The prehearing conference summary indicates Dr. Shannon intended to prove a pattern of frivolous and unfair controversions of his treatment of injured workers by the Employer's adjuster.  Employer asserted evidence relating to other worker's compensation claims is irrelevant and inadmissible at hearing on the merits of this claim.  In addition, Employer contends hearing the merits of controversions of Dr. Shannon's treatment of other injured workers would require disclosure of private medical information in violation of AS 23.30.107(b) and Alaska Evidence Rule 504(b), and deny all effected employees due process.  Employer argues Dr. Shannon's assertion of a pattern of unfair controversions, is a claim of unfair adjustment practices which is beyond the jurisdiction of the Board, and may only be heard by the Alaska Division of Insurance.  Finally, Employer refuses to provide Dr. Shannon with copies Employee's medical records, which Employer secured through Board subpoenas, absent Employee's release or a Board order. 


Douglas Gerke, a workers' compensation officer, testified written notices of this hearing were sent by regular and certified mail to Employee at the Anchorage address shown on the notice of injury, and were returned undelivered by the postal service.  Mr. Gerke testified the Board received information from Employer that Employee resides at 1848 Ridgewick Road, Glen Burnie, MD 21061.  Mr. Gerke testified notices of this hearing were resent by certified mail on December 3, 1998, addressed to Employee at 1848 Ridgewick Road, Glen Burnie, MD 21061, and a signed return receipt card for notice of this hearing  was delivered to the Board on December 17, 1998.  Employee has not participated in any prehearings in this case and Employee did not participate in the hearing on Gilberto I.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
We are Authorized to Hear Employer's Petition to Bifurcate Hearing and Order Employer to Release of Information in its Custody Pertaining Employee in Employee's Absence.

We are required by statute to give each party at least ten days prior notice of a hearing, either personally or by certified mail.  AS 23.30.110(c).  Our regulation, 8 AAC 45.060 (f) provides:


Immediately upon a change of address for service, a party or a party's representative must file with the board and serve on the opposing party a written notice of the change of address for service.  Until a party or the board receives written notice of a change of address, documents must be served upon a party at the party's last known address.


In Gilberto I we found the last address Employee provided for service was:  1920 West 32nd Avenue, Apt. 1, Anchorage, Alaska 99517.  We found  two prehearing notices and  notice for the December 15, 1998 hearing, mailed to the last address provided to the Board by Employee, were returned by the Postal Service marked "Moved Left No Address."  


We find notice of the January 5, 1999 hearing was sent by certified mail to Employee at 1920 West 32nd Avenue, Apt. 1, Anchorage, Alaska 99517 and was returned undelivered to the Board.  We further find on December 3, 1998 notice of hearing was sent by certified and first class mail to Employee at 1848 Ridgewick Road, Glen Burnie, MD 21061.  We find the signed return receipt card for notice of this hearing was delivered to the Board on December 17, 1998. There is no evidence the notice of this hearing sent to Employee by first class mail at 1848 Ridgewick Road, Glen Burnie, MD 21061, was returned to the Board.  


The U.S. Constitution guarantees each person due process of law.
  Procedural due process requires a person be provided with timely and adequate notice detailing the nature of the proceeding and an effective opportunity to defend by confronting adverse witnesses and by presenting arguments and evidence orally before the decision maker, including administrative agencies.


Procedural due process under the Alaska Constitution requires "notice and opportunity for hearing appropriate to the nature of the case."
   We look to the Alaska Rules of Civil Procedure (Civil Rules) for guidance in determining whether Employee was given notice of the hearing in accordance with due process.  See 8 AAC 45.060(g).  Civil Rule 4(h) provides, "process may also be served . . . by registered or certified mail, with return receipt requested.  . . . Service of process by mail under this paragraph is complete when the return receipt is signed."   Under Civil Rule 5(b), "Service upon . . . a party shall be made by . . . mailing it to the . . . party's last known address. . . . Service by mail is complete upon mailing."


We find notice of our hearing was sent to Employee's last known address in accordance with the Civil Rules and our regulations, and service was complete when this notice were placed in the mail.  We further find from Mr. Gerke's testimony, Employee received actual notice of the January 5, 1999 hearing, on December 17, 1998.  We find Employee was provided timely and sufficient notice of the January 5, 1999 hearing, in accordance with our statute and regulations and Employee has been afforded due process of law.


 Our regulation, 8 AAC 45.070(f),  provides:


If the board finds that a party was served with notice of hearing and is not present at the hearing, the board will, in its discretion, and in the following order of priority,


(1)  proceed with the hearing in the party's absence and, after taking evidence, decide the issues in the application or petition;


(2)  dismiss the case without prejudice; or


(3) adjourn, postpone, or continue the hearing.

Considering the discussion above, we conclude all parties to this proceeding are the entitled to fairness, equity, and due process of law.  We conclude we properly exercised our discretion to proceed with the hearing in Employee's absence under 8 AAC 45.070(f)(1).

II.
All Parties Are Ordered to File and Serve All Medical Reports Which Are or May be Relevant to Employee's Injury and the Claim. 


Dr. Shannon asserted the physician-patient privilege prohibited him from disclosing information in Employee's medical records to Employer without a release.  AS 23.30.095(e) states in pertinent part,


Facts relative to the injury or claim communicated to or otherwise learned by a physician or surgeon who may have attended or examined the employee, or who may have been present at an examination are not privileged, either in the hearings provided for in this chapter or an action to recover damages against an employer who is subject to the compensation provisions of this chapter. (Emphasis added.)


We find, from medical reports Dr. Shannon filed with the Board on April 8, 22, and May 4. 1998, he "attended or examined" Employee.  We find, under AS 23.30.095(e), facts relative to Employee's injury, or Dr. Shannon's claim, which were communicated to or otherwise learned by Dr. Shannon are not subject to the physician-patient privilege in a worker's compensation proceeding.  We find Dr. Shannon's assertion that he could not disclose information relative to Employee's injury to the employer defending his claim, because of the physician-patient privilege is without merit.  


 AS 23.30.095(h) provides,


Upon filing with the board by a party in interest of an application or other pleading, all parties to he proceeding must immediately, or in any event within five days after service of the pleadings, send to the board the original signed reports of all physicians relating to the proceeding which they may have in their possession or under their control, and copies of the reports shall be served by the party immediately on the adverse party.  There is a continuing duty on the parties to so file and serve all the reports during the pendency of the proceeding. (Emphasis added.) 

8 AAC 45.052 provides in pertinent part, 


(a)  A medical summary. . . listing each medical report in the claimant's or petitioner's possession which is or may be relevant to the claim or petition, must be filed with a claim or petition.  The claimant or petitioner shall serve a copy of the medical summary form, along with copies of the medical reports, upon all parties to the case and shall file the original medical summary with the board.


(b)  The party receiving the medical summary and the claim or petition shall file with the board an amended summary form . . . listing all reports in the parties possession which are or may be relevant to the claim and which are not listed on the claimant's or petitioner's medical summary form.  In addition, the party shall serve the amended medical summary form together with copies of the reports, upon all parties.


. . .


(d)  After a claim or petition is filed, all parties must file with the board an updated medical summary within five days after getting an additional medical report.  A copy of the medical summary form, together with copies of the medical reports listed on the form must be served upon all parties at the time the medical summary is filed with the board.


(e)  No hearing will be scheduled or held until the party filing the affidavit of readiness for hearing has complied with the provisions of this section.


We find, under AS 23.30.095(h) and 8 AAC 45.052(a)(c) and (d), both Dr. Shannon and Employer had duties to file with the Board, and serve copies on Employee and all other parties,  all medical reports in their respective possession which are or may be relevant Employee's injury or to Dr. Shannon's claim.  We find both parties failed to timely file medical reports when the claim, and each successive pleading, was filed in this case.  We further find Employer and Dr. Shannon have failed to fulfil their respective, continuing duties to file and serve medical reports.  We order Employer and Dr. Shannon to file with the Board, and serve copies on Employee and all parties to this claim, all medical reports in their possession which are or may be relevant to Employee's injury or Dr. Shannon's claims.

III.
Employer is Ordered to File and Serve Copies of All Medical Records Pertaining to Employee in it's Possession Which are or May be Relevant to Employee's Injury or Dr. Shannon's claim.


Employer stated it is willing to provide copies of Employee's medical records to Dr. Shannon, but not without a Board order commanding it to do so.  Employer's Hearing Brief states in pertinent part, 


. . . the Alaska Worker's Compensation Board has issued a number of subpoenas allowing counsel for the employer/carrier to subpoena medical records absent a release by employee.  Counsel for employer/carrier have received medical records pursuant to its request.  Dr Shannon does not have a medical release signed by his patient authorizing counsel for employer/carrier to release these private medical records to Dr. Shannon.  (Employer's Hearing Brief at 3.) 

We agree with Employer that since Employee has not filed a claim, is not represented, has not signed a release of information, and has not participated in any proceedings on Dr. Shannon's claims, all parties have a particular responsibility to ensure their actions with regard to this claim do not violate Employee's privacy rights.  


As an administrative agency, we only have the powers expressly granted by statute, and those necessarily incident to the exercise of our express powers.
 AS 23.30.005(h) provides in pertinent part, 


The department, the board or a member of it may for the purposes of this chapter subpoena witnesses, administer or cause to be administered oaths, and may examine or cause to have examined the parts of books and records of the parties to a proceeding that relate to questions in dispute.  The superior court, on application of the department, the board or any members of it, shall enforce the attendance and testimony of witnesses and the production and examination of books, papers and records.

8 AAC 45.054 provides in pertinent part, 


(a) The testimony of a material witness, including a party may be taken by written or oral deposition in accordance with the Alaska Rules of Civil Procedure. . . 


(b) Upon the petition of a party, the board will, in its discretion, order other means of discovery;


(c)  The board or division will issue subpoenas and subpoenas duces tecum in accordance with the Act.  . . . 


We find under the Act and our regulations, the Board's issuance of subpoenas at the request of a party is a ministerial act.  We find by seeking a subpoena from the Board, the applicant impliedly attests that his request for a subpoena is made (1) in good faith, (2) solely for the purpose of securing testimony or documents that are within the Board's power to compel, and (3) all conditions precedent to the acts to be compelled by the subpoena, if any, have been faithfully fulfilled.  When a party requests a subpoena in aid of discovery, the party requesting the subpoena impliedly attests that all information being sought by means of the Board's order is reasonably calculated to lead to the discovery of evidence admissible at hearing. See Smart v. Aleutian Constructors, AWCB Decision No. 98‑0289 (November 23, 1998); see also, Granus v. William P. Fell, DDS. 99-0016 (January 20, 1999); Civil Rule 26 (b).


Because the Board's issuance of a subpoena to a party is a ministerial act, we find a party using the Board's subpoena powers to compel the production of private information, does so at its own risk.  If a person uses a Board subpoena to secure private information that is beyond the scope of the Board's authority to compel discovery, we believe that person has abused the Board's process and accordingly, may be held to answer to the Board and the person or persons whom its actions have harmed.  We find the Board has no express or implied authority to issue an order for a person to disclose private information beyond our power to compel discovery.


We assume, in the absence of evidence to the contrary, Employer secured Board subpoenas only to compel the production of information that was reasonably calculated to lead to the discovery of evidence admissible at hearing.  We find by securing medical treatment from Dr. Shannon for an allegedly work-related back injury and instructing Dr. Shannon to submit bills for payment of these services to Employer, Employee impliedly waived some of her rights to privacy in all information reasonably calculated to lead to the discovery of evidence admissible at hearing on Dr. Shannon's claim for payment of his medical services.
   


As to evidence admissible at hearing on Dr. Shannon's claim, Employee waived its rights to privacy in that information consistent with AS 23.30.107.  As to irrelevant information revealed through lawful discovery we have stated, 


Employee maintains a legitimate but qualified, expectation of privacy in irrelevant information that may be revealed to Employer in the course of lawful discovery.  We conclude, Employer may know, possess, and disclose such private information only for the purposes of ascertaining whether it is relevant evidence.  Apart from use reasonably related to the legitimate defense of Employee's claim such private information must be held in confidence by Employer, its insurer, their agents, attorneys and consulting experts.
 

As to particularly sensitive private Employee information revealed through lawful discovery which may be admissible at hearing, we have in some circumstances required that before such information is filed, it be served on Employee and Employee be given an opportunity to petition for a protective order under 8 AAC 45.095.
  The court in Falcon v. Alaska Public Offices Commission, 570 P.2d 469, 479-80 (Alaska 1977) has expressed approval for the proposition that "sensitive information is that which a persons desires to keep private and which, if disseminated, would tend to cause substantial concern, anxiety or embarrassment to a reasonable person, . . .  information that many people would be reluctant to discuss even with their closest friends."   Some examples cited by the court include psychiatric, psychological, abortion, contraception, sexual problems or venereal disease records. 


Employer's argument stressed that Employee is apparently residing outside Alaska and chooses not to participate in these proceedings.  Therefore, Employer suggested that before information pertaining to Employee is filed or served on Dr. Shannon, it should be allowed an opportunity to review the information it procured through Board subpoenas to determine whether any of it, which may be relevant to Employee's injury or Dr. Shannon's claim, is particularly sensitive and private, under the standards discussed above.  And, if so, the Employer should be permitted to submit potentially relevant, but particularly sensitive information pertaining to Employee, to in camera for a determination of its relevancy, before it is filed or served on Dr. Shannon.  We agree with Employer's proposal, and order Employer to submit information pertaining to Employee gathered by means of Board subpoena which would be viewed as particularly sensitive or private by a reasonable person, if any, to in camera review by the Board prior to filing or serving said information on Dr. Shannon.


Except for particularly sensitive information, which shall be submitted for prior in camera review, we order Employer to file with the Board, and serve copies on Employee and Dr. Shannon of all medical information in its possession which is or may be relevant Employee's injury or to Dr. Shannon's claim, regardless of how it was acquired.  

IV.
An Order Limiting the Scope of Evidence Admissible at Hearing is Entered on the Parties Stipulation.

At the hearing, Dr. Shannon stated he did not intend to introduce evidence relating to the injury, treatment, or workers' compensation claim of any person other than his patient, Robin Gilbert.  Further, that he did not intend to introduce evidence relating to any controversion or controversions of worker's compensation benefits relating to any person or claim, other than the controversion of benefits in the claim of to Robin Gilberto and the instant WCC of Dr. Shannon.  The Board accepted this as a  stipulation of the parties, and will issue a protective order based thereon.  8 AAC 45.0052(f)(3).


ORDER
1.
Employer and Dr. Shannon shall promptly file with the Board, and serve Employee and all parties to this claim, with copies of all medical reports in their possession which are or may be relevant to Employee's work-related injury or Dr. Shannon's claims in this case, consistent with this decision.

2.
With regard to particularly sensitive Employee medical information secured by means of a Board subpoena, if any, Employer shall submit such sensitive information for in camera review, before filing or serving it on Dr. Shannon.

3.
No evidence relating to any patient of Dr. Shannon, except Robin Gilberto, may be admitted at the hearing on the merits of Dr. Shannon's claims in this case.  

4.
No evidence of any controversion or controversions in any worker's compensation claim, except controversions of benefits alleged to be due Robin Gilberto or Dr. Shannon, may be being admitted at the hearing on the merits of this case.


Dated at Anchorage, Alaska this _________________ day of _________________, 1999.






ALASKA WORKERS' COMPENSATION BOARD






___________________________________






S. Constantino, Designated Chairman






___________________________________






John A. Abshire, Member






___________________________________






Marc D. Stemp, Member


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of ROBIN GILBERTO, employee / applicant; v. K-MART, employer; and AIG/WILTON ADJUSTMENT SERVICE, insurer / defendants; Case No.9708435; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this _____________ day of _________________, 1999.

                          
   _________________________________





    BRADY D. JACKSON III, Clerk
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     �  U.S. Const. amend. V, XIV.


     �  Mathews v. Eldridge, 424 U.S. 319, 333 (1976) (loss of Social Security disability benefits). 


     �  Aguchak v. Montgomery Ward Co., 520, P.2d 1352, 1356 (Alaska 1974); Const. Alaska, art. 11, sec. 7.


     �  Blanas v. Brower Co., 938 P.2d 1056, 1061 (Alaska 1997) (quoting Greater Anchorage Area Borough v. City of Anchorage, 504 P.2d 1027, 1033 n.19 (Alaska 1972)).


     �  See Gilberto I; see also Arctic Motor Freight, Inc. v. Stover, 471 P.2d 1006, 1009 (Alaska 1977).


     �  Granus, supra at 25.


     �  See, Granus,supra; Breault v. Providence Alaska Medical Center, AWCB No. 98-0295 (November 30, 1998).





