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On January 26 and 27, 1999, we heard Employee's November 17, 1993 application for adjustment of claim for benefits, on remand from the Superior court.  Rayburn v. Alyeska Pipeline, 3 AN-97-00121 November 14, 1997.  
Employee successfully appealed the Board's December 3, 1996 Decision and Order denying benefits.  Id.  The court's order states: 


Based on the record on appeal, this court finds substantial evidence to support the factual determinations of the Alaska Workers' Compensation Board.  However, the record on appeal is incomplete because the Board abused its discretion in determining that witnesses listed on Rayburn's witness list would be excluded from testifying at the hearing in question because the witness list was filed six days late.  This matter is REMANDED to the Board for the purposes of holding a new hearing to allow Rayburn to call those witnesses on her witness lists, either in person or telephonically, so that they may testify as to matters relevant and pertinent to the inquiry of the Board. 


At the January 1999 hearing, Employee appeared in person, and represented herself.
  Attorney Richard Wagg represented Employer.  We closed the record at the end of the hearing.


ISSUES




1.  Are the conditions from which Employee claims she is disabled, and requires medical treatment, work-related?


2.  Is Employee entitled to temporary total disability from October 28, 1992 and continuing?


3.  Is Employee entitled to permanent partial impairment (PPI), or alternatively, permanent total disability (PTD) benefits?


4.  Is Employer's October 9, 1992 Controversion unfair or frivolous?  


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

This matter was originally heard by a different panel of the Board on October 2, 1996.  Employee was present for that hearing  and was represented by Arizona attorney Cathy Buge.  The parties agreed we could rely on evidence from the first hearing.  Therefore, we incorporate, and enlarge on, the evidence presented in Rayburn v. Alyeska, AWCB Decision No. 96-459 (December 4, 1996). 
The  August 16, 1989 Report of Injury (ROI) states:  "Came down from crane platform, 20' down on safety rope.  About 5' from floor another tech tried to break my fall.  My grip went, hit concrete floor with right hand, head and knee."


The August 16, 1989 accident report completed by Neil P. Umatum (Umatum), the person who caught Employee,  states in part:



Operations Technician Anne Rayburn and I Neil Umatum had just completed the last heat and vent PM procedure on . . . the manifold room. . . At three different times we discussed moving the crane back to the access ladder for Ann to get off or use the emergency rope to exit the crane platform. . . Ann at this time decided to use the rope to exit the platform.  About half way down the rope approximately ten feet up Ann lost her grip on the rope and the speed of her decent increased. . . . About four to five feet up on the rope I caught her by wrapping one arm around legs and the other arm around the mid section of her torso to break her acceleration and fall.  At this time Ann let go of the rope and fell off to the right side of me. . . . She hit the floor with the right side of her body her head her hand and her knee.  I immediately stated for her not to move and checked her for any physical damage or bleeding that might have occurred and talked with her the whole time.  At no time did I find her unconscious or incoherent.  I then asked her if she felt she had any physical impairments and she stated that she was ok but a little dizzy.  I then asked her if I should call for the ambulance and medic to check her out and move her and she said no and started to sit up.  She then stood up with me right next to her and we proceeded to the guard shack where the medic was stationed for further medical evaluation. . . .


At the prior hearing, Mr. Umatum testified by telephone.  He reaffirmed the statements he made in his August 16, 1989 accident report.  


And as she was coming down, she was accelerating and I caught her on her lower part of her torso and that put me down on my knees -- brought me down to my knees and she let go of the rope and I laid her off to the right-hand side where head, her -- hit the floor and her hard hat came off.  

(October 2, 1996 Hearing Transcript (HRT) at 137).


Umatum testified "I know that her had hat came off as she hit the floor. . . . All I can tell you is that it went shooting off after she hit the floor."  (HRT at 138).  


Umatum testified that he immediately asked Employee if there was anything wrong "and she did reply that no, everything -- she felt okay."  (Id.). Umatum testified he offered to call a medic, on his radio, to have Employee evaluated at the accident site.  "[S]he said 'no, I would rather walk over the medic's office' . . . ., so . . ., she got up and with my  -- not really with my assistance, but I was right with her the whole time [w]e walked to over the guard shack which I believe is about what, 2-1/2 blocks away . . . ." (HRT at 138-9).

 
Umatum testified Employee had no visible physical injuries,  no problems communicating with him, or responding to his questions after the fall.  (HRT 139).  Umatum also said Employee was able to move normally.  (HRT 140).


The same day, Employee was examined by a medic called Macloud (first name unknown).  Macloud's August 15, 1989 report details Employee's explanation of the accident and states"  [Employee's] level of consciousness is well oriented to time and place--remembers all details before and after fall."


On August 17, 1989, Employee was seen by Del B. Coolidge, M.D., in Anchorage, Alaska.  His report of the same day, indicates  Employee told him she "crashed" into a male co-worker and hit the concrete floor striking the right side of her head around the ear, the right knee, left hand, both elbows, and both shoulders."  His report states:  "Examination reveals contusion in and around right ear.  The ear itself does not have a hematoma, but appears reddened as if recently struck."  Dr. Coolidge's diagnosis was "multiple contusions to the right side of head and scalp, right shoulder, bilateral elbows and right knee secondary to fall."


On September 14, 1989, the employee saw Janice M. Kastella, M.D., a neurologist.  Dr. Kastella's report of the same date states:  "She was still about 6 feet off the ground when she fell over and hit concrete with the right side of her head, . . . "  Dr. Kastella's impressions, "yet another post-concussion syndrome."


On November 1, 1989, Employee was evaluated by Stuart Phillips, M.D., an orthopedic surgeon.  Under the impressions section of his report of the same date, Dr. Phillips states:  "Current diagnosis is cervical sprain syndrome, postconcussive syndrome."


Between November 28, 1989 and  August 1, 1991, Employee saw Christopher Nicholls, Ph.D., a psychologist, on numerous occasions for emotional distress.  In his report dated February 26, 1991, Dr. Nicholas noted:


[S]he reports that she is experiencing difficulties in which she has been falling and doesn't seem to remember what happened.  These have occurred on 4 occasions over the last 2 months and it appears to me that she is having a seizure disorder.


On March 22, 1990, Employee was evaluated by Paul L. Craig, Ph.D., a psychologist.  Employee's complaints to Dr. Craig included memory loss, difficulty understanding instructions, repeating herself when attempting to communicate, especially when tired, difficulty with efficiency of writing, headaches, poor vision, difficulty with spots in front of her eyes, right sided tinnitus on occasion, some difficulty with balance, and problems maintaining a romantic relationship with her boy friend.  In terms of personality testing, the doctor noted:  "She may have a tendency to express some of her emotional distress through bodily complaints and concerns."  His diagnosis was "post-concussion syndrome."


Between August 1990 and April 1991, Employee treated with Drake D. Duane, M.D., a neurologist.  Dr. Duane's August 7, 1990 report, at page 3, states:  


It is unclear that she sustained loss of consciousness from the 8/89 incident, therefore, I do not know if all of this is post-concussion, medication, or a combination of a previous illness and injury of 1981, her psychiatric problems in the interval, the emotional impact of the incident of August 1989, although we have seen patients with apparently minor incidents of injury with depressive syndromes and she claims the depression is a part of her symptomatology of late.  She does not, however, communicate a depressed affect.


In his June 29, 1994 deposition (Dr. Duane dep.), Dr. Duane testified, based on his review of test results including a computer-assisted EEG, "[t]he data did not provide any evidence objectively of brain dysfunction at that point."  (Dr. Duane dep. at 34).  However, even if someone does not lose consciousness, Dr. Duane testified, they may be "stunned, in which their senses are somehow disturbed," and suffer organic or physiological damage to the brain.  (Id. at 48).  Nevertheless, Dr. Duane testified, "a change [in behavior and functioning] that would occur several months after the event would be unlikely . . . to be causative.  (Id. at 49).     


At Dr. Nicholls' direction, Jeffrey S. Gitt, D.O., evaluated the employee's case.  In a letter to Dr. Nicholls dated April 11, 1991, Dr. Gitt stated:



The patient has a normal neurologic examination at this time.  Nevertheless, it is the impression of this examiner that this patient does not have epilepsy or seizures.  Her brief periods of unresponsiveness have lasted minutes to as long as 4 hours, which would be extremely atypical for seizures.  The patient describes episodes where 'my mind just shuts down,' or 'it is like I go into a black area,' which are more likely stress-related than secondary to epilepsy or seizures.


Richard Gottlieb, M.D., performed a psychiatric disability evaluation.  In his report dated April 25, 1991, Dr. Gottlieb stated:



There is evidence of a borderline spectrum personality disorder in that the patient has had unstable relationships, substance abuse, tendency to let herself be abused, low self-esteem, suicide gestures and affective instability.



There is also evidence of schizotypal character style in that she is preoccupied with spiritual forces and magical thinking.  Finally, her defensiveness and fear of the interview being used against her may indicate some paranoid feature. This also may suggest her developing schizophrenic process.


The employee next saw Richard Dobrusin, D.O.  In his March 18, 1993 letter to Employee's attorney, Dr. Dobrusin outlined his  assessment of Employee's condition as "status post head injury 8/15/89 with resultant cranial bone somatic dysfunction . . . ."  In his May 4, 1993 physician's report, Dr. Dobrusin noted, "brain mapping shows a seizure disorder."  


The employee was evaluated by Marc S. Walter, Ph.D., on September 16, 1993.  Employee was referred to Dr. Walter by Ronald Leebove, a Certified Rehabilitation Specialist.
  


At the January 1999 hearing, Dr. Walter testified by telephone.  He is a clinical neuropsychologist with a Master's degree in pharmacology.  He has been a diplomate of the American Board of Clinical Psychology since 1986, and is licensed in Arizona.  Dr. Walter testified he has worked with over 1000 patients with mild to severe head trauma injuries.  


Dr. Walter testified that he initially evaluated Employee in September 1993, and issued his report in October 1993.  In his report, Dr. Walter states:  "that she does have a complex partial seizure disorder which was caused by the accident and which is expressing itself psychologically."  He testified she still "fits within the framework of a post-concussion syndrome."  Dr. Walter concluded Employee had suffered a "concussion/mild closed head injury."


In his June 29, 1994 deposition, Dr. Walter testified Employee has the type of "sequelae" typically associated with a mild head injury when a person may or may not have a loss of consciousness.  (Id. at 23-25, 28).  At hearing, Dr. Walter testified that, lacking a witness to the accident, it is difficult to determine whether a person has had a brief period of unconsciousness, or amnesia, because s/he may not be able to "encode" the information.  

   
Dr. Walter testified, at hearing, that the testing he conducts includes a "cooperation battery" which is different from a test for malingering.  Dr. Walter explained that the cooperation battery tells whether the person is functioning at their full ability.  When testing reveals that someone is not cooperating, he usually investigates other possible explanations for the patient's responses.  For example, the patient may have a severe cognitive disorder, such as depression and/or anxiety, or may simply not understand the testing protocol.  In Employee's case, "she performed at a level on very simple tests that [Dr. Walter] would expect her to be demented . . . ."  (Id. at 27).


At hearing, Dr. Walter said he reevaluated Employee in June 1996, and issued his report in July 1996.  Results of the 1996 cooperation battery testing showed impaired functioning.  Dr. Walter testified the results, at that time, made him question her "motivation" and "accuracy."  At page 4 of his July 26, 1996 report, Dr. Walter stated that Employee "feels 'clearer and more focused' and much calmer in general over the past couple of years."  Nevertheless, at page 5, Dr. Walter's states:  "My diagnostic impression continues to be Post-Concussion Syndrome secondary to her fall of August 1989."  


Dr. Walter testified he has not actively treated Employee, in that he has only tested her twice, and talked with her on a few other occasions.  Dr. Walter testified that in the typical head injury case, the person does not get worse after the initial trauma of the injury.  However, in his deposition testimony, Dr. Walter said it is "not that uncommon" for people to "get worse with time as they try to push themselves beyond their capabilities."  (Id. at 35).   At hearing, Dr. Walter testified Employee's testing showed a worsening of her cognitive abilities over time.  


Dr. Walter explained that it is his practice to give people the "benefit of the doubt" when their testing shows they may not be cooperating.  In Employee's case, he attributed some of the unusual test results to her "new age" belief system.  Cooperation testing can identify psychological issues, including malingering, but in Employee's case, Dr. Walter believes the poor results on her testing are more probably related to her injury and/or her different belief system.  


At hearing, Dr. Walter testified that "malingering" is a conscious decision to fake a condition, based on a desire for secondary gain.  Secondary gain, explained Dr. Walter, is psychologically motivated, and induces a person to act in a way otherwise inconsistent with their objective best interest.  Dr. Walter testified that Employee is not malingering, and is not "consciously going for secondary gain."    


Dr. Walter testified his June 1996 test results were otherwise within normal limits.  Dr. Walter testified that "conversion disorders" (somatization) usually appear in a person before age 35.  Dr. Walter does not believe Employee has a conversion disorder.  He explained that, because Employee had been working effectively for several years, and only after the accident "fell apart," he believes the 1989 accident is the causal factor behind her current disability and her seizure disorder.


Dr. Walter testified Employee was referred for brain mapping (QEEG testing) by Ron Leebove as well.
  Dr. Walter testified that he relies on such tests in his daily work because they are the best tool for diagnosing seizure disorders.

 
Dr. Walter testified Employee suffered a mild head injury from the 1989 accident.  Dr. Walter testified that while Employee may not have lost consciousness, she had some brief post-traumatic amnesia.  Therefore, Dr. Walter said, Umatum's description of Employee's behavior after the accident does not change his opinion Employee suffered a head injury.  


On cross examination, Employer characterized Employee's former deposition testimony
 as representing that her memory of the accident remained intact.  Dr. Walter testified that Employer's characterization of her memory after the accident was "different than what [Employee] told [him]."  Nevertheless, Dr. Walter said, it would not change his opinion she has suffered a mild head injury.  Dr. Walter said he did not recall reviewing the 1996 Brea Hospital records. 


Richard J. Glonek, O.D., also saw Employee on referral from Leebove.  In a report dated September 20, 1993,  Dr. Glonek stated:  "[Employee] has had several episodes of fainting spells.  There was a possibility of seizure activity, however, there seems to be conflicting reports about this."  Dr. Glonek stated Employee suffers from "post-traumatic vision syndrome."  


Dr. Glonek testified at hearing by telephone.  He testified that an injury to a person's head may cause visual problems and the three areas most commonly effected are "tracking, focusing, and fusing the eyes together."  Dr. Glonek said he evaluated Employee's sight and found she had impairment characteristic of a head injury.  Specifically, Dr. Glonek testified that prism testing revealed Employee had a fusing disorder (seeing double) on convergence and  her condition has not improved over the course of the time he has evaluated her.  Dr. Glonek examined Employee in September 1993, May 1995, and October 1998.  On all three occasions, Employee tested consistently.


Dr. Glonek testified William Hoyt, M.D., (Employer's neuroophthalmologist) "did not test [Employee's] fusional ranges of convergence" to the extent he did, and therefore would give Dr. Hoyt's opinions less weight than his own.  Dr. Glonek said the Board's Second Independent Medical Evaluator (SIME) ophthalmologist also failed to diagnose Employee's convergence fusing disorder.


Dr. Glonek testified the type of injury sustained by a  person, who during a car accident, is thrown into the windshield could cause the type of visual dysfunction identified in Employee.  Similarly, Dr. Glonek said that bumping your head into a post could cause the same problems as those suffered by Employee.  Dr. Glonek testified that the more severe the injury, the more severe the consequences.


According to Dr. Glonek, Employer's Attorney, Lee Glass, M.D., delivered a report from an independent evaluation and attempted to discuss Employee's medical status.  According to Dr. Glonek,  Dr. Glass asked him to review the report and provide a written opinion in response.  Dr. Glonek said he had the "strong suspicion" Dr. Glass was attempting to change his opinion.


Dr. Glonek also testified by deposition on June 30, 1994 (Dr. Glonek dep.).  In addition to the information about which he testified at hearing, Dr. Glonek also offered an opinion about Employee's ability to return to work.  Dr. Glonek believes that with appropriate visual therapy, Employee could anticipate improvement and function, but that she will never be "a hundred percent, even after  rehabilitative therapy. . . ." and at best could "improve her skills to about a 75 percent level, which could improve depth perception, improve her focusing."  (Id. at 19). 


Also on Leebove's recommendation, Employee was examined by Frederick J. Smith, M.D., a neurologist.
  In his February 22, 1994 letter to Leebove, Dr. Smith said "there has been a closed-head injury with brain damage that has affected her cognitive functioning, particularly in tracking complex tasks."  In closing, Dr. Smith stated:  "It appears that all the present problems outlined were related to the industrial injury of 8-15-89 resulting in the above mentioned cerebral dysfunction and visual disfunction diagnoses as well as a seizure disorder."


In his June 28, 1994 deposition (Dr. Smith dep.), Dr. Smith reaffirmed the opinions made in his letter to Leebove.  (Id. at 7- 8).  Dr. Smith outlined his diagnosis of Employee's condition as follows:


Number one, I think that there has been a closed head injury with brain damage, that there is probably a complex seizure disorder.  There also seems to be an ongoing organic visual problem, however, that's really not my diagnosis.  That's just documented by the records from Dr. Glonek . . . .  Their (sic) headaches relate most of the visual disturbances, cervical strain, seizure disorder and concussion. 

(Id. at 8). 


Dr. Smith testified that he was aware of Employee's 1981 car accident and psychiatric hospitalization in 1986.  (Id. at 9).  Dr. Smith said he could not establish the date of onset of Employee's nystagmus condition, and could only historically estimate the date of instability.  (Id. at 19-20).  Dr. Smith attributes Employee's tracking and concentration difficulties to a seizure disorder.  (Id. at 21).  Twenty-four hour monitoring of electrical brain activity would, in Dr. Smith's opinion, have a "high likelihood" of confirming seizure activity.  (Id. at 22).  Dr. Smith testified 24 hour video EEG monitoring in a university setting would be appropriate.  (Id. at 33).                


On April 14 and 27, 1994, Employee was seen by Andrew P. Belan, Ph.D., now deceased, for a neuropsychological screening interview.  The stated purpose of the interview was to "determine [Employee's] current level of functioning."  In his May 2, 1994 report, Dr. Belan stated it was likely "that she suffers from a seizure disorder."  In a clinical note dated June 25, 1994, Dr. Belan stated that, from his review of the various evaluations, the most frequently used category was "post-concussion syndrome which implied that the employee suffered a mild closed-head injury."


Dr. Belan also testified by deposition on June 28, 1994 (Dr. Belan dep.).  He said he performed a neuropsychological screening interview and reviewed the quantitative EEG (QEEG) and other diagnostic tests performed by a former colleague, Dr. Senf, also now deceased.  (Id. at 8-9). 


Dr. Belan testified Employee's QEEG was abnormal.  "[T]here was a number of areas of electrical activity of Ms. Rayburn's brain that was abnormal, defined statistically, less than five chances in a hundred that this would have occurred to anyone in the normal population."  (Id. at 10).  During his interview with Employee, Dr. Belan testified Employee demonstrated what appeared to him to be an "absence episode" suggesting an "absence seizure disorder."  (Id. at 15). With regard to causation, Dr. Belan testified:


The simplest way of determining whether one accident as opposed to another may have contributed more to a person's current functioning is to determine by whatever information is available whether they've been able to function in their lives.  It's my understanding, based on the information that I reviewed and as indicated in that particular report, that following both the psychiatric hospitalization and that automobile accident, . . ., she was an employee full-time at Alyeska, had no knowledge that she was having any difficulty in her employment, none of that.  So as far as I know, based on the information provided to me, she was functioning in a very technically, changing and demanding work environment following those two events.  A person who is able to do that seems to me to have recovered reasonably well from whatever those episodes may have been.  


. . . .


Then we have a subsequent accident.  I have no knowledge of anything that occurred between the first and the second and the psychiatric hospitalization and the accident of August 15th.  I have -- there is nothing in any of the documents I reviewed in the information provided to me that suggests that anything occurred that would account for the symptoms she now reports, other than the accident of the 15th. 

(Id. at 20-21).    


As part of a multi-disciplinary Employer's Medical Evaluation (EME), Employee was seen by Susan Detrick, Ph.D., for a psychological assessment.  Dr. Detrick testified by deposition taken on September 17, 1996 (Dr. Detrick dep.).  Dr. Detrick's evaluation was performed over the course of several days.  (Id. at 9).  She also interviewed several of Employee's co-workers, including Umatum.  (Id. at 10).

  
In her March 17, 1995 report, Dr. Detrick stated the employee suffers from a chronic and recurrent psychotic disorder, a dissociative disorder, and a personalty disorder.  She reaffirmed her diagnosis during her deposition.  (Id. at 12-13).    At her deposition , the following testimony was also given:


Q. Based upon your review of all of your medical records and your examination of Ms. Rayburn and her performance on the testing that you gave her, did you form an opinion as to whether any of these conditions which you diagnosed were related to employment at Alyeska Pipeline?


A. Yes.  I did not feel that they were related to her 
employment.


Q. Is that an opinion which you still hold today?


A. Yes, it is.


Q. Do you hold that opinion to a substantial degree of medical 
certainty?


A. Yes, it is.

(Id. at 12-14).


Dr. Detrick testified that approximately 90 percent of her evaluations in workers' compensation cases are for the defense, and "within civil matters, . . . approximately 60 percent [are] for the defense and 40 percent [are] for plaintiffs."  (Id. at 41-42).  Dr. Detrick did not think Employee was fully cooperative during the testing.  (Id. at 100).      


Employee was also evaluated by William F. Hoyt, M.D., a neuroophthalmologist, and professor emeritus at the University of California in San Francisco.   In his October 18, 1994 evaluation letter to Richard Cuneo, M.D., the EME neurologist, Dr. Hoyt states:


IMPRESSION: This woman's responses to testing of her vision are spurious.  Her claims that eye movements make her 'dizzy' and that convergence movements give her head pain are neurasthenic
 and cannot be believed.  Her eyes are objectively normal in every regard.  I found nothing in my examination to suggest dysfunction in her visual or oculomotor systems.


You [Dr. Cuneo] asked me to comment on Dr. Richard Glonek's (optometrist) conclusion that this woman's visual complaints and findings indicate that she has a 'post-traumatic vision syndrome.'  In my 35 years as a Professor of Neuro-ophthalmology I have never heard or read about such a syndrome.  His proposal to treat her for this affliction at $150/week for 5-7 months plus additional examinations goes beyond my medical understanding.


Dr. Hoyt also testified by deposition on September 16, 1996 (Dr. Hoyt dep.).  Dr. Hoyt testified Employee has no eye condition which would limit her ability to work in any capacity.  (Id. at 12).  Dr. Hoyt said he would not put any restrictions on her activities "because, in my opinion, she sees normally.  (Id. at 72).


Dr. Hoyt testified that, during several of the tests administered, Employee complained of dizziness, which he said is not a normal phenomenon.  (Id. at 13-17).  Dr. Hoyt testified that Employee's subjective responses to the visual field tests performed were "physiologically impossible."  (Id. at 22).  



In other words, it's evidence of spurious constriction of the visual field.  Spurious, when you look it up in the dictionary, means pseudo or falsified or fraudulent, in my dictionary, not true.  Spurious means not true.  So, she's not giving me true answers.  

(Id.).


When asked about Dr. Glonek's diagnosis of post-traumatic vision syndrome, Dr. Hoyt responded that he had never heard of it.


No, I have not, not in any of the congresses that I attend, not in any of the literature that I read, or not in the course of preparing material for my postdoctoral student education.  In made the note [in my October 18, 1994 report] that I have never head or read about such a syndrome in my 35 years as a university professor at the University of California.

(Id. at 23).     


Furthermore, Dr. Hoyt testified that "she does not need any form of visual treatment."  (Id. at 23-24).  Dr. Hoyt said that about 10-15 percent of the patients he treats suffer from visual impairment attributed to brain injury trauma and the remainder from tumors, degenerative disease and stroke.  (Id. at 29-30).  Dr. Hoyt explained that he did not perform prism testing because Employee had straight eyes.  "You only do that if they're deviated or not straight." (Id. at 64).   


Employer's psychiatrist, John Zeitz, M.D., interviewed Employee on September 14, 1994 and October 7, 1994.  His March 19, 1995 report states, in part:


Based on my extensive review of her records, my interviews with Ms. Rayburn, and the recent evaluations by Dr. Detrick and Dr. Cuneo, it is my opinion that the 


medical findings are best explained on a psychological basis.  The medical findings clearly point in the direction of a psychotic disorder which affects her thinking and behavior about her difficulties. . . . This disorder, in my opinion, was evident in early 1986 during her hospitalization at Brea Hospital.  


. . . . 


In my opinion, evidence of job dissatisfaction in her position in Alaska along with evidence in 1990 pointing to greater planning toward living in Arizona after the breakup with her boyfriend also points towards another motive in the assessment of her secondary gain and her decision-making.


. . . .


I do not believe her employment with Alyeska was a substantial factor in bringing about or significantly worsening her psychiatric conditions.  In my opinion, Ms. Rayburn has experienced the natural progression of long-standing psychological conditions aggravated by non-employment events.  I do not believe her August 1989 accident was a substantial factor in bringing about or worsening her conditions.


Dr. Zeitz also testified by deposition on September 17, 1996 (Dr. Zeitz dep.).  Dr. Zeitz said he has performed over 2,000 workers' compensation evaluations since 1983.  (Id. at 21).  Dr. Zeitz testified his interviews with Employee lasted about 6 and 3/4 hours.  (Id. at 9).  Dr. Zeitz prepared a 105 page summary of Employee's medical records and depositions.  (Id. at 10).


Dr. Zeitz summarized his opinions of Employee's psychiatric conditions as follows:  "I diagnosed an affective bipolar disorder.  I also diagnosed a psychotic disorder, not otherwise specified, and finally, a personality disorder, not otherwise specified."  (Id. at 12).  Dr. Zeitz further testified the 1989 accident did not preclude Employee from returning to work in her regular capacity.  (Id.).  However, Dr. Zeitz warned, Employee's ability to return to work is conditional on getting proper psychiatric treatment.  "If she was able to get the help of psychiatric medications, she could do many different types of positions if she recovered from her illnesses."  (Id. at 105).  Specifically, Dr. Zeitz said he would recommend lithium based on his assessment Employee has bipolar disorder which was first observed in 1986 at Brea Hospital.  (Id. at 107-108).        


Employee was evaluated by Richard Cuneo, M.D., Employer's neurologist, on September 12, 13, and 15, 1994.  Dr. Cuneo testified, at the January 1999 hearing, he has practiced medicine as a Board certified neurologist since 1979, and approximately 5 percent of his practice is doing evaluations as an independent examiner.  Dr.Cuneo saw Employee for such an evaluation at Attorney Lee Glass, M.D.'s, request.
  


Dr. Cuneo testified at the October 1996 hearing, he generated a report of his opinions dated March 16, 1995.  (HRT at 225).  In his report at page 61, Dr. Cuneo states:


It should be noted that this patient does not have the entity of 'postconcussion headaches.' First of all, there is no documented concussion. There was no documented loss of consciousness, and it clear that she has no . . . amnesia of the trauma.  Even if we were to state that this was a 'mild' concussion without actual loss of consciousness, her headaches would not fit into the characteristics of postconcussion headaches.  Postconcussion headaches generally evolve over the course of several weeks following a concussion, last for up to several months, and then resolve over a period, usually of several weeks.  They specifically would not still be present six years after the trauma.


. . . .


My opinion is that the conditions of Ms. Rayburn's employment were not a substantial factor in bringing about or significantly worsening her headache problems.


In response to specific questions, Dr. Cuneo responded in his report as follows:


Ms. Rayburn did not have what would traditionally be described as a concussion of 8/15/89 - It is important to note in this regard that Mr. Neil Umatum, who was present at the scene of the accident clearly states that Ms. Rayburn did not have loss of consciousness and was fully alert and talking the whole time.  It is also important


to note that by her own examination and history, she describes no evidence of . . . amnesia.


The weight of the evidence in this case indicates that Ms. Rayburn did not have a significant concussion.  Even if she did have a very mild concussion, using a loose criteria of concussion, her subsequent course certainly does not go along with a postconcussion syndrome.


Ms. Rayburn does not have evidence of cognitive difficulty related to the injury of 8/15/89 - The degree of head trauma which Ms. Rayburn experienced on 8/15/89 would not under any circumstances go on to cause significant persisting cognitive difficulties.  That is simply not the natural history of an injury of this type or magnitude.

(Id. at 63-64).


Ms. Rayburn does not have "Post-trauma vision syndrome."  Neither Dr. Hoyt, nor I have ever heard of this syndrome and it is not a neurological, neuro-ophthalmological, or ophthalmological entity.  It is important to note that Dr. Hoyt is widely regarded as a father of neuroophthalmology, and has written the definitive three-volume text totally over 2,000 pages on this field. . . .


Ms. Rayburn has no evidence of an organic brain syndrome.  I reach this conclusion on the basis of her normal neurological examination as documented in this report, her normal brain scan, her normal EEG and video monitoring, and her normal neuro-ophthalmological evaluation. . . .

(Id. at 66).


During the October 1996 hearing, Dr. Cuneo testified the opinions he expressed during the hearing were the same as those in his report and were held to a reasonable degree of medical certainty.  (HRT at 225).


In order to determine whether Employee suffered from post traumatic seizure disorder, Dr. Cuneo asked for one week of 24 hour EEG monitoring.  (HRT 211).  Employee was admitted to Northern California Comprehensive Epilepsy Center under the direction of Kenneth Laxer, M.D., for six days (October 12-18, 1994) of video EEG monitoring.  (HRT at 212).  The discharge diagnosis stated:  "No evidence of seizure activity or epilepsy."


At the October 1996 hearing, Dr. Cuneo said brain mapping (QEEGs) are not an accepted diagnostic tool for identifying neurological disorders.  (HRT at 220).  


Yeah, I would totally discount that, and it's the same kind of thing that happens when you're doing neuropsyche testing and looking at every little tree in the forest rather than the whole picture.  This is not a generally-accepted technique and it's never been proven to be so in the published literature. 

(HR at 256).

Dr. Cuneo admitted, however, he has no training in QEEGs.  (HRT at 257). 


 At the January 1999 hearing, Dr. Cuneo explained that within the last year, the American Academy of Neurology has issued a position statement that QEEGs are an acceptable diagnostic tool when used as an adjunct to the traditional EEG for the limited purpose of screening gross abnormalities, and when used during surgery to determine loss of blood to certain portions of the brain.  Otherwise, the accepted practice among neurologists continues to be use of EEGs for diagnosing neurological disorders.  
At the October 1996 hearing, Dr. Cuneo explained post-concussion syndrome.


Post-concussion syndrome is a syndrome that occurs after a patient has had a concussion in which the person may have a variety of complaints, including things like dizziness, difficulty with concentration, headaches . . . .  If they did not have a concussion, then they do not have post-concussion syndrome.  So the point really becomes what is the definition of a concussion and the definition of a concussion for a neurologist, the generally accepted definition, is that the sine qua non of a concussion is loss of consciousness and at the moment of a concussion, what really happens is that the person loses all postural reflexes.  In other words, the reflexes that allow us to stand up.  Their heart rate goes down, they lose consciousness and they slump to the ground and they may remain in that position or in that state for just a few seconds or they may remain in it for hours, but the loss of consciousness element is something that's essential for that definition.

(HRT at 202-203).  


Dr. Cuneo said that one of the significant symptoms which would mark the existence of a concussion would be amnesia.

  
They might have things that we would call amnesia and they could have something called retrograde amnesia where they don't remember the events leading up to the concussion.  They might have anterograde amnesia where they don't remember the events that sort of follow the concussion, so in other words, if the concussion occurs at noon, they might not remember anything from 11:50 to 12:45.  There might be a combination of -- even though  they were awake during those period part of the time, they won't remember it.  

(HRT at 204).


At the October 1996 hearing,  Dr. Cuneo testified about the diagnosis of post-traumatic seizure disorder made by Employee's physicians:


[A] post-traumatic seizure disorder is the circumstance that occurs when a person has a significant head trauma and I think Dr. Nord,
 the neurologist, summed it up nicely in his report . . . .  It's a trauma that involves an invasion into the brain; for example, a skull fracture, actual, you know, laceration of the brain or at least someone who's unconscious for a couple of hours.  Someone may have that kind of circumstance and then subsequently go on to develop a seizure because part of the cortex or the outer part of the brain has been irritated.  That type of seizure usually does not come on for maybe nine or 12 months following the event so what happens is that person has the significant trauma, the scar matures over the course of nine or 12 months and then the person goes on and may have a seizure disorder. . . .

(HRT 205).  


In addition to reviewing the test results from the epilepsy center, Dr. Cuneo also reviewed the approximately 1500 pages of medical records, and depositions before generating his report.  (HRT at 215).  Dr. Cuneo also performed a clinical examination over the course of two days.  (HRT at 217).  Dr. Cuneo estimated he spent approximately a total of 30-40 hours on Employee's evaluation.  (HRT at 218). 


During his clinical examination, Dr. Cuneo testified, Employee demonstrated several inconsistencies in her performance.  (HRT at 228-231).  Dr. Cuneo said such inconsistencies raised his concern about the validity of the conditions claimed.  (HRT at 231).  In concluding, Dr. Cuneo testified Employee did not suffer an injury to her head that would cause permanent impairment, or otherwise disable her.  (HRT at 235-236).

  
At the January 1999 hearing, Dr. Cuneo reiterated these inconsistencies, and also enlarged on his analysis regarding the chronology of events during the last nine years since Employee's injury.  Specifically, Dr. Cuneo raised his concern over the fact that Employee's course of recovery took a severe turn for the worse between the spring of 1993 and fall of 1994.  During this time, Dr. Cuneo pointed out, Employee was seen by several physicians on referral from Ron Leebove, and litigation was initiated by filling her AAC.


In concluding at the January 1999 hearing, Dr. Cuneo reaffirmed his earlier hearing testimony, and stated to a reasonable degree of medical certainty, Employee does not have post-concussion syndrome, post traumatic seizure disorder, post-traumatic visual syndrome, or other cognitive disorders related to the 1989 accident.


An SIME was ordered by the board in late 1995.
  This SIME was performed by a three-member panel at Western Medical Consultants, Inc.  The panel consisted of Nathaniel M. Nord, M.D., a neurologist; Michael Kottler, M.D., an ophthalmologist; and George F. Mooney, Ph.D, a clinical psychologist.  The panel filed its joint report on January 24, 1996.


At pages 8-9, Dr. Nord stated:


Based on the available medical evidence, I do not believe Ms. Rayburn sustained a closed head injury or a concussion type and, as a consequence, brain damage, seizure disorder, or postconcussion syndrome from the work incident on 8/15/89.


. . . 


In the case of Ms. Rayburn, the nature of the injury described by a fellow worker at the scene is such that a reasonable presumption may be that a significant closed head injury was not sustained.  Mr. Rayburn was said not to be dazed or unconscious and reportedly stood after the fall and walked two blocks to the medical facility to be checked.  Two days later, the only evidence of injury was a slight redness about the right ear.


At page 2, Dr. Kottler stated:


In summary then, I found a perfectly normal ocular examination.  Her symptoms of progressively increasing difficulty with close work is a natural phenomenon occurring at her age.  It has no relation to the accident.  In addition, I found no objective evidence in her eye examination that might relate to her difficulty with depth perception.


After reviewing over 1,000 pages of primarily medical and psychological records, various depositions, and interviewing the employee for three hours, Dr. Mooney set forth his conclusions in the January 24, 1996 SIME report at page 9:


All of the complaints or symptoms that she currently experiences, and which have been present for most of the interval since the accident of interest, are not related to the 8/15/89 injury.  The basis for this opinion is that most of these complaints or symptoms were present, in one form or another, before the injury.  They are probably the result of a dissociative condition not otherwise specific, alone or in combination with a personality disorder not otherwise specified.  There is a possibility that the 1981 traumatic brain injury also contributed to these problems.  The existence of these preinjury problems is sufficiently documented in her records . . . 


In addition to her own testimony from the October 2, 1996 hearing,  Employee also testified by deposition on July 15, 1992 (Rayburn 1992 dep.)
 and June 3, 1994 (Rayburn 1994 dep.).
  Although Employee did not specifically testify at the January 1999 hearing, she nevertheless "testified" during the course of direct and cross examination of several witnesses.  


A combined reading of Employee's testimony over the years can be summarized as follows.  Employee testified that things were different after the 1989 injury.  Before, Employee had a full and active life.  She worked 100 dogs out of Delta Junction, had a full crew of people always around her house, went to college, learned refrigeration, worked for the federal government, U.S. West Communications, and did what she could to help people.  After the accident, her life changed significantly.  Employee suffers from memory loss, blackouts, dizziness, an inability to communicate with others, and, among other things, becomes easily confused.


At the January 1999 hearing, Employee presented testimony from the following lay witnesses:  her son, Eric Rayburn (in person); her sister, Michelle Sherhart (in person); her former brother-in-law, Thomas Sherhart (in person); and her son's former girlfriend, Cathy Miller (telephonically).
  


Eric Rayburn (Rayburn) testified that before the 1989 work injury, his mother was a "very brilliant person."  Rayburn explained that his mother worked a one week on, one week off, rotation and that he would see her during her week off.


Rayburn said his mother was in a car accident in 1981.  After the accident, Rayburn said, his mother complained of headaches and difficulties with work, but fully recovered and returned to being "her normal self."  Rayburn testified Employee was very involved in his school activities, and running their home/farm in Delta, Alaska.  


In 1988, Rayburn testified, he suffered kidney failure.  He had his first kidney transplant in 1989.  During this time, Employee continued to work for Employer on her usual rotation. She also attended school in Arizona, and worked part-time for U.S. West Communications, while caring for him.


After her 1989 work accident, Rayburn said one side of his mother's face was bruised, and her jaw looked as though it had been "dislocated."  Following the accident, Rayburn testified, his mother was "disoriented," had trouble communicating, would forget things, and  "wasn't all there."


Between 1989 and 1999, Rayburn testified, Employee put in a lot of effort to regain her health, and has improved.  However, Rayburn said, Employee has not returned to the level of health she enjoyed before the accident.  Rayburn said his mother now has a fear of heights, a phobia she did not have before the accident.  Rayburn testified his mother has a good work ethic, and is honest. 


Rayburn attended Employee's SIME in Utah.  He testified Dr. Kottler almost poked her eye out while testing her vision.  Rayburn also said the orthopedic physician caused her a great amount of pain while examining her.  Rayburn said the psychologist, Dr. Mooney, rushed Employee through the testing, and would not allow him to be in the room with Employee during the tests.


On cross-examination, Rayburn testified, Employee told him she was having emotional problems with her husband, and with co-workers, before the 1989 accident.  Rayburn said Employee admitted herself to Brea Hospital for treatment of her emotional problems.


Michelle Sherhart (Sherhart), Employee's sister, testified she moved to Alaska in 1979.  Sherhart testified her sister was very responsible, intelligent, and self-sufficient before the accident.  Sherhart did not think the 1981 car accident altered her sister's life very much.  Since the 1989 work accident, Sherhart testified, Employee is "hard to be around," and is difficult to communicate with.  Sherhart disputes any diagnosis Employee had pre-existing manic-depression, borderline schizophrenia and/or psychosis.


On cross-examination, Sherhart testified that between 1981 through 1989, Employee lived in Delta Junction while she lived in Anchorage.  During that time, Sherhart said Employee would see her when she would visit on business.  Employee and Sherhart discussed the "stress" Employee experienced which caused her seek treatment at Brea Hospital 1996.  


After the 1989 accident, Sherhart testified, Employee told her she was upset with her medical condition and the lack of care she received.  Sherhart said Employee was "jumpy" and her judgement was confused.  Sherhart testified she was not "surprised" these were similar to the complaints and symptoms for which Employee sought treatment at Brea Hospital in 1986.


Thomas Sherhart (T. Sherhart), Employee's former brother-in-law, testified he has known Employee for over 23 years.  He said he continued to have telephone contact with Employee since his divorce from Employee's sister less than a year ago.  T. Sherhart said they "did not see each other a lot," however.  T. Sherhart testified that he "could probably count on both hands a couple of times over, the times they have been together."  T. Sherhart testified he would see Employee when she would stay with them in Anchorage, while traveling between her job on the North Slope of Alaska and Arizona, where she was then making her home.  


T. Sherhart said Employee has changed significantly since the 1989 accident.  Before the accident, T. Sherhart said, Employee was very "sharp" mentally but now has had trouble following even simple directions.  T. Sherhart said Employee has "good days and bad days."  Physically, T. Sherhart said, Employee has also changed, she is not nearly as active as she was before the accident.


Cathy Miller (Miller) testified by telephone.  Miller testified she is Eric Rayburn's former girlfriend, and that they lived with Employee for about four years.  Miller said Employee changed significantly after the accident.  Miller testified that when she met Employee in 1988, Employee was very "happy" but "she just went down hill" after the accident and could not "handle a whole lot of stuff."  Miller said Employee's attitude has changed too.  Before the accident she cared about "everything" and now does not care about anything, except improving her own health.  Miller also noticed a difference in Employee's appearance, speech, and social life.    


Miller testified she went with Employee to San Francisco as an aide.  Miller said she only vaguely remembers the trip.  Miller testified that she felt the trip was "stressful."  During the trip, Miller took notes, which were made a part of the record via a medical summary.
  Miller testified she was having difficulty remembering specifics of the trip.


Miller testified Employee was also stressed when the relationship between Employee and her boyfriend at the time, Matt Pavich, broke off.  Miller thought they broke up in late 1990 or early 1991.


In addition to testimony from Drs. Glonek and Walter, Employee  also called psychologist Bruno Kappes, Ph.D.; speech and language pathologist, Ann Ver Hoef, M.A.; and rehabilitation specialist Ron Leebove, CRS, to testify at the January 1999.


Dr. Kappes testified he is professor of psychology at University of Alaska Anchorage and has treated  many head injury patients over last 16 years.  Dr. Kappes testified he treated Employee about 23 times between February 12, 1990 and May 13,1991.


Dr. Kappes explained the difference between primary,  secondary, and tertiary gain.  Primary gain is demonstrated when the person remains ill for the purpose of "saving face."  Secondary gain (malingering) is pursued for the purpose of obtaining a financial/material benefit and is consciously made.  Tertiary gain is social dynamic to continue the case by the attorneys or doctors, who as third parties, stand to benefit from the person's continued  disability.  Dr. Kappes explained three categories are not always mutually exclusive.  At time he saw Employee, Dr. Kappes testified, she was not malingering or pursuing secondary gain. 


On cross-examination, Dr. Kappes said factors other than the accident (her son's kidney disease, the relationship problems with her boyfriend and co-worker issues) could account for Employee's "psychological stress."  Also, Employee's distress could be related to neck pain.  Dr. Kappes said his finding are consistent with a person experiencing these stresses.  


Dr. Kappes testified there can also be unconscious malingering or "fictitious" malingering.  For example, someone who is unhappy with their job may unconsciously delay their recovery from an injury to avoid returning to work.  However, Dr. Kappes explained, such a pattern of unconscious manipulation would be observed over time, and would not be isolated to single incident.  


Dr. Kappes testified that "NOS" stands for "not otherwise specified."   It is a "grab-bag" category for an undifferentiated diagnosis and presents a problem because it is very "vague."  Dr. Kappes explained that the NOS designation is used when the symptoms of a condition are similar to the full disorder, but there is difference from a full classification of the disorder.  In this regard, Dr. Kappes explained, person who have spiritual experiences which differ from those of the population generally will show different ways of thinking, which could lead to diagnosis for psychosis, NOS.  


Dr. Kappes testified that symptoms of a head injury can "mimic" several disorders.  Diagnosis of a personality disorder is the "least unreliable" because there is no agreement among psychologists as to what constitutes "personality."  The MMPI (Minnesota Multi-Phasic Inventory) test only gives the limits of the general psychological population accepted.  Similarly, the DSM (Diagnostic and Statistical Manual of Mental Disorders) is often misused for diagnosis because it typological.  Both assist with communication between psychologists, but are culturally and gender biased.  In Dr. Kappes' opinion, however, clinical observation results in the best diagnostic result because there is a broad sample of observed behavior on which the clinician can base his/her opinion.

 
Dr. Kappes testified that head injuries are difficult to diagnose because there is usually little physical evidence.  However, Dr. Kappes agrees that the duration of lost consciousness and memory of the accident are the key components to determining whether an injury has resulted in cognitive impairment.  Also, Dr. Kappes said, historical or pre-existing psychological problems will assist in determining causation.  If there is a change of behavior, then the change is probably consistent with a head injury.


Dr. Kappes said Employee's 1981 car accident could be predisposing cause to a subsequent head injury which is the precipitating cause of her current cognitive and psychological conditions.  Dr. Kappes testified that he could not say whether Employee actually suffered a head injury in 1989, but her symptoms were consistent with head injury.  Dr. Kappes testified materials in his file are limited to those dated about the time he was treating her, and he has not reviewed preexisting or subsequent reports generated by other care providers.   


Ann Ver Hoeff (Ver Hoeff) testified she has been a speech pathologist for over 15 years.  She said 50-75 percent of her practice is devoted to head injury cases.  Ver Hoeff evaluated Employee, over the course of several days, in April and May 1990, on  referral from Paul Craig, Ph.D., and Janice Kastella, M.D.  Ver Hoeff testified the results of Employee's testing showed she had a mild-moderate reduced cognitive communication competency consistent with a head injury.  Ver Hoeff said she could not tell when the symptoms developed, however.  


Ron Leebove (Leebove) testified he is a Certified Rehabilitation Specialist (CRS).  He testified he first saw  Employee in 1993 or 1994 when she sought his assistance with her claim.  Leebove reviewed her medical records, and determined further diagnostic testing and different medical care was needed.  Leebove referred her for neuropsychological testing (with Dr. Walter), an optometric evaluation (with Dr. Glonek), and neurological assessment with Dr. Smith for the purpose of creating a rehabilitation plan.  After reviewing the reports submitted, Leebove concluded Employee had cognitive and visual problems which would prohibit her from returning to her work at time of injury.  


Leebove accompanied Employee to the referrals.  Leebove also went with Employee to San Francisco for the EME.  Leebove testified that while Dr. Cuneo allowed him to remain in attendance, both Drs. Detrick and Zeitz prohibited him.  Leebove testified that their prohibition was inappropriate, insulting, and amounted to harassment.  Leebove testified that in Arizona, someone is allowed to attend such type of evaluations.


Leebove testified that Dr. Detrick is unqualified to render an opinion about Employee's status because she is not a neuropsychologist with a specialty in head injuries.  Additionally, Leebove said, that while he thought Dr. Cuneo was very nice, his opinion should nevertheless be discounted because he was hand picked by Employer's attorney to discredit Employee's claim and injuries.  
Leebove testified that malingers will "disguise" their condition to avoid returning to work.  In his opinion, Leebove believes Employee wants to get better, but has not received proper care and evaluation.  Based on his experience working with people who have had head injuries, Leebove testified, Employee has suffered a head injury with resulting cognitive deficits which prevent her from working.  



Leebove testified that he has reviewed all the records which were "bounded" for the SIME.  Leebove testified he did not know Employee before the injury, and was unaware of any medical records or information before the injury.  Leebove said he knew Employee had a car accident in 1981, but believes the fact Employee returned

to work after the accident and continued to work without difficulty undermines the significance of the car accident as the cause of her current disability and need for treatment.

  
SUMMARY OF THE ARGUMENTS    


Employee suggests a host of reasons (her gender, race, ethnic heritage, and age) may be responsible for the delays and mistakes made in relation to her claim.  Employee also alleges Employer has engaged in a campaign of cover-ups and subornation of witness testimony to build its case against her.  Specifically, Employee disputes Umatum's credibility, to include his description of the accident in contrast to hers, and alleges bias by Employer's physicians.


Employee claims she has taken all means available to her to improve her health situation, including complementary and alternative medical approaches.  Employee relies on her own testimony, and that of her family, friends, and her medical

providers to support her position the 1989 accident drastically changed her life.  Specifically, Employee argues the accident has caused her inability to work and need for treatment.  Employee relies on the testimony of Drs. Kappes and Walter, in particular, to demonstrate that while she may have had prior treatment for mental and emotional issues, she nevertheless continued to work until the 1989 accident.  


Employer does not dispute the 1989 accident occurred, but argues Employee's current condition is not work-related.  Specifically, Employer relies on Umatum's testimony and the report Alyeska medic, Macloud, who evaluated her immediately after the accident to support its position Employee did not lose consciousness.  Employer argues, based on the testimony of its experts that unconsciousness from a head trauma is the critical hallmark of concussion.  Employer maintains Employee could not have suffered post-concussion syndrome, post traumatic seizure disorder or any other organic cognitive deficit which is disabling or treatable as a result of the 1989 accident because she did not lose consciousness.            


FINDINGS OF FACT AND CONCLUSIONS OF LAW
   
   

"In a proceeding for the enforcement of a claim for

compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter.  AS 23.30.120(a)(1).  The presumption also applies to claims that the work aggravated, accelerated or combined with a preexisting condition to produce a disability or need for medical treatment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  Furthermore, in claims based on highly technical medical considerations, medical evidence is needed to make the work connection.  Id., 316. The presumption can also attach in an aggravation/acceleration context without a specific event.  Providence Washington Ins. Co. v. Bonner, 680 P.2d 96 (Alaska 1984).  


Application of the presumption is a three-step process.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  An employee must establish a "preliminary link" between the claimed conditions and his work.  For the purpose of determining whether the preliminary link between work and the claimed conditions has been attached, we do not assess the credibility of witnesses.  Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989) and Hoover v. Westbrook, AWCB Decision No.  97-0221 (November 3, 1997).  


The employer must then rebut the presumption by producing substantial evidence the conditions are not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  The Grainger court also explained that there are two possible ways to overcome the presumption:  (1)  produce substantial evidence which provides an alternative explanation which, if accepted, would exclude the work as the cause of the conditions; or (2) directly eliminate any reasonable possibility the work was a factor in causing the condition.  The same standard used to determine whether medical evidence is necessary to establish the preliminary link is also necessary to overcome it.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  An employer may rebut the presumption of compensability by presenting expert medical opinion evidence the work was probably not a cause of the claimed condition.  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  Evidence used to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.  Wolfer, at 869.  Medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's claimed condition without ruling out its work-relatedness.  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993).


If the presumption is rebutted, the employee must then prove, by a preponderance of the evidence, his work was a substantial factor which brings about the condition or aggravates a preexisting ailment.  Wolfer, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  The claimed condition is then compensable if the work is a substantial factor in bringing it about.  Burgess, 317.  The work is a substantial factor if:  (1)  the condition would not have occurred at the time it did, in the way it did, or to the degree it did but for the work and (2) reasonable people regard the work as a cause of the condition and attach responsibility to it.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).  Applying the presumption analysis described above to the evidence in this claim, we find as follows.  


We first consider whether the presumption attaches.  We find, based on the testimony of Employee, her friends, family, and Drs. Walter, Kappes and Glonek, without considering their credibility, that Employee has attached the presumption her claimed conditions are compensable.  Employee, her friends, and family all testified Employee was mentally competent before the injury, despite her car accident in 1981 and hospitalization in 1986 for emotional problems.  Further, Employee's care providers, Drs. Smith, Walter and Kappes testified that Employee's occupational stability before 1989, in their opinion, identifies the 1989 accident as the cause of her current disability and need for treatment.  


We next determine whether the presumption is rebutted.  We find, based on the opinions of Employer's medical evaluators, Drs. Cuneo, Detrick, Hoyt and Zeitz, without weighing their credibility, Employer has rebutted the presumption Employee suffers from conditions which are disabling, or need treatment, as a result of the 1989 industrial accident.  


We further find, based on Umatum's August 16, 1989 accident report and October 2, 1996 hearing testimony, and  medic Macloud's August 15, 1989 "patient encounter form" Employee did not demonstrate symptoms consistent with a head injury sufficient to cause the conditions Employee claims are disabling.  We find Dr. Coolidge's August 17, 1989 medical report, which states Employee had a "red" ear but no hematoma, further corroborates our finding Employee did not suffer a head injury of the magnitude necessary to cause the conditions she claims are disabling.  We find the medical reports of our SIME physicians, Drs. Nord, Mooney, and Kottler, also rebut the presumption of compensability.


Because Employer has rebutted the presumption, we review the record as whole to determine whether Employee has proved her claim, by a preponderance of the evidence, the 1989 accident is a probable cause of her current disability and need for treatment, if any.  We find she has not.  We make this finding as follows.


We find the opinions and conclusions of our SIME physicians, Drs. Nord, Mooney, and Kottler, do not support Employee's claims.  Drs. Nord, Kottler, and Mooney rendered independent medical opinions.  Additionally, we find the qualifications of Drs. Nord, Mooney, and Kottler exceed those of Drs. Smith, Walter and Glonek.  Further, our SIME physicians have no vested interest, or tertiary gain, in the outcome of this claim.  Accordingly, we give their opinions significant weight.


From his review of the records, Dr. Nord did not think Employee suffered from post-concussion syndrome, or seizure disorder. Dr. Kottler, an ophthalmologist, agreed with Employer's EME neuroophthalmologist, Dr. Hoyt, Employee has normal vision for someone her age, and does not suffer from any conditions related to the accident.  Finally, Dr. Mooney concluded all of Employee's psychological problems pre-existed, but were not aggravated by, the August 15, 1989 accident.


Underpinning our SIME physicians' opinions, and those of the EME physicians, is the testimony and documentary evidence about events surrounding the accident.  In this regard, we find Umatum's accident report, and Macloud's patient encounter form, consistent in their description of Employee's behavior following the accident.  Based on these documents, we find Employee remained oriented as to time and place from the moment she hit the floor, walked two blocks without assistance to the medic's office, and throughout her stay at the guard shack clinic.  Further, we give greater weight to Dr. Coolidge's August 17, 1989 description of Employee's injuries (a red ear) after the accident, than we do Employee's son (bruising on the side of her face and a distorted jaw).  AS 23.30.122.


Based on this evidence, we find Employee did not suffer a concussion.  Therefore, we conclude Employee does not suffer from any post-concussion disorder.  


We are mindful of the testimony provided by Employee's care providers, including Dr. Duane, that a person may not necessarily lose consciousness, and yet suffer from symptoms after the injury.  However, given the minimal physical injuries to Employee's head, and the description of her oriented behavior after the accident, we find the trauma to Employee's head was insufficient to be a substantial factor in causing the conditions from which she now claims she suffers.        


Finally, we find the opinion expressed by Dr. Zeitz, the EME psychiatrist, that Employee's medical problems are best explained from a psychological basis, unaffected by the 1989 accident, cogent.  Dr. Zeitz states, and we concur, Employee's psychological disorders were evident and well documented in 1986.  Dr. Zeitz' report indicates Employee's psychiatric conditions were not caused, or worsened, by her employment with Employer, but were "the natural progression of long-standing psychological conditions aggravated by non-employment events."  Specifically, Dr. Zeitz' states:  "In my opinion, evidence of job dissatisfaction in her position in Alaska along with evidence in 1990 pointing to greater planning toward living in Arizona after the accident also points towards another motive in the assessment of her secondary gain and her decision-making."


We conclude, based on the record as a whole, Employee has failed to prove her claim on a more probable than not basis, by a preponderance of the evidence.  Accordingly, we will deny and dismiss Employee's claim and will not address the remaining issues regarding Employee's entitlement to disability benefits, medical treatment or penalties for frivolous controversion. 



ORDER


Employee's claim is denied and dismissed.


Dated at Anchorage, Alaska this _________________ day of _________________, 1999.



ALASKA WORKERS' COMPENSATION BOARD



___________________________________



Rhonda Reinhold, Designated Chairman



___________________________________



S.T. Hagedorn, Member


CONCUR & DISSENT BY BOARD MEMBER LAWLOR

I concur with the majority ruling based on my review of the testimony of Mr. Umatom which is supported by medic Macloud's "Patient Encounter Report."  The ruling is also supported by the Board's SIME report.  However, I respectfully dissent from the majority opinion in that I was not swayed by the report of Dr. Zeitz which stated Employee was dissatisfied with her work, or that she was motivated by secondary gain.  



___________________________________



Harriet M. Lawlor, Member



APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Anne Rayburn, employee / applicant; v. Alyeska Pipeline, employer; and Self-Insured, insurer / defendants; Case No.8922415; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this _____________ day of _________________, 1999.

                             _________________________________

                             Sierra D. McKeever, Clerk
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     �Mr. Scott McEntire, who at one time entered and then withdrew a non-attorney appearance for a very limited purpose, assisted Employee during the first day of the hearing. 


     �At the January 1999 hearing on remand, the Board considered two preliminary matters. First, Employee asked that Employer's Medical Evaluation (EME), and the Board ordered Second Independent (SIME) be invalidated, and another SIME be ordered.  Second, Employer asked this panel to accept the finding of fact made by the prior Board panel in its December 2, 1996 Decision and Order that Employee did not lose consciousness when she fell on August 15, 1989.  We considered the parties' arguments, deliberated, and orally declined both requests.


     � In 1981 Employee treated with Dr. Kastella for post-concussion syndrome following an automobile accident.


     �Dr. Walter also testified by deposition on June 29, 1994 (Dr. Walter dep.).  


	Q:  What is your understanding as to why Mr. Leebove sent Ms. Rayburn to you?


	A:	That she was -- that she had been injured, suffered at least a concussion in a fall on  August 15th, 1989 on the job, and that she was having continued cognitive and possibly psychological problems related to that and that he wanted her to be evaluated as to her present status. . . . (Id. at 7).  


     �Dr. Walter testified his belief that Employee has a "seizure disorder" was based on the diagnosis of others.  (Id. at 41). 


     �"What Mr. Leebove told me was that the reason he had sent [Employee] to Dr. Belan, Dr. Belan had taken over from Dr. Senf, who died a couple years ago.  And Dr. Senf had given her, . . ., a brain mapping, . . . ." (Id. at 8).  


     �(Rayburn 1992 dep. at 91-93).


     �Dr. Smith's resume, attached as Exhibit 1 to his June 28, 1994 deposition indicates he is "Board Eligible" in neurology. 


     �"An ill defined condition commonly accompanying or following depression, characterized by vague fatigue believed to be brought on by psychological factors."  Stedman's Medical Dictionary (26th ed., 1995).


     �Dr. Glass was, at one time, an attorney retained by Employer to defend Employee's claim.


     �The Board's SIME neurologist.


     � See AS 23.30.095(k).


     �Attorney Chancy Croft represented Employee at that time.


     �Attorney Robert Rehbock represented Employee at that time.


     �Employee also intended to present the testimony of her former boyfriend, Matt Pavich, but was unable to locate his telephone number during the portion of the hearing reserved for her case.  Employee said Pavich's testimony would be similar to that of her son's, although he could additionally testify to the deterioration of her interpersonal-intimacy skills.   


 


     �Employee testified she went to Brea Hospital to clear up unpaid charges from her step-daughter's treatment.  Employee objected to our reliance on the Brea Hospital records, claiming one of her former attorney's had filed an objection to their use without an opportunity to cross-examination was provided.  Commercial Union Companies v.Smallwood, 550 P.2d 1261 (Alaska 1976).  Based on our review of the record, we find Employee filed an Affidavit of Readiness for Hearing on March 17, 1994 and, as required by our regulations, a medical summary.  The medical summary did not list the Brea Hospital records.  The following day, Employee filed an another medical summary which listed the Brea Hospital records.  Employee generically objected to any medical reports which predated the accident because they are irrelevant.  We conclude Employee failed to comply with the requirements under 8 AAC 45.052(c)(5), and therefore waived her right to cross-examination.  Additionally, we find the records were not generated pursuant to litigation and were maintained in the normal course of business, and therefore may be relied on, if not by us, at least by the medical providers.  Brockness v. Brown Jug, AWCB Decision No. 96-0129 (March 29, 1996).  Alaska Rules of Evidence 803(3).    


     �Employer did not object to their introduction.


     �Employee also intended to present telephonic testimony of New York physician, Roy Johns, M.D., on the topic of "brain mapping" and Qualitative Electro Encephalogram (QEEG), Richard Dobrusin, D.O., and Richard Gottlieb, M.D..  Employee decided not to present their testimony after Employer agreed to withdraw its request for cross-examination of their reports.  The Board advised Employee she was entitled to call witnesses for rebuttal, if she choose.  Employee declined.    


     �The law is quite different in Alaska.  Rapp v. Area Realty, AWCB Decision No. 98-0251  (October 2, 1998).





