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___________________________________)


On January 7, 1999, we heard Employee's claim for medical benefits.  Employee appeared at the hearing and represented himself.  Attorney David Floerchinger represented Vend Alaska, and its insurer, Providence Washington (Employer).  We closed the record at the conclusion of the hearing.  On January 8, 1999, we notified the parties we were reopening the record, pursuant to our authority under AS 23.30.135, to take additional medical evidence from Employer's independent medical examiner (EIME), Eric Carlsen, M.D., by written inquiry.
  We received Dr. Carlsen's reply on January 29, 1999.  Per our notification to the parties, we closed the record on February 8, 1999.


ISSUES

(1)
Is Employee's claim barred under AS 23.30.100 for failure to timely file a written notice of injury?


(2)
If Employee's claim is not barred under AS 23.30.100, is he entitled to an award of medical benefits under AS 23.30.095?


SUMMARY OF EVIDENCE

In November 1982, Employee began working as a route driver for Employer.  The following year, Employee was promoted to a working supervisor.  Employee testified he injured his low back in September 1984, while moving a vending machine.  Employee testified there were no eyewitnesses to his injury.


Employee testified he was physically limited for several weeks after the injury.  Employee's wife testified she had to help him dress, and tie his shoes, because Employee was unable to bend after the injury.  Employee testified he did not seek medical treatment for the injury because he believed he could "just work through it."  Employee also testified he did not miss any work as a result of the injury.


Employee testified he did not file a written notice of injury for two reasons: first, he said he did not understand how the compensation system worked and, second, he believed it would be a negative thing to do against Employer.  Employee testified he told his supervisor, Dan Thompson, he hurt his back while moving the vending machine.  Employee testified he told Thompson his back pain was work-related on two occasions; once in the office, and once while driving together.


Thompson testified he knew Employee's back was bothering him because Employee asked him to load a tire into the vehicle on a day they were riding into town together.  Thompson testified Employee told him he injured his back, but did not recall Employee's explanation of how he hurt his back.  However, Thompson testified if Employee had said it was work-related he would have told him to file a claim.  Thompson testified he did not recall a conversation in the office.  Thompson testified that in 1984, his company did not provide employees with manuals, or any other materials, that described employees' rights under the workers' compensation system.


In February 1985, Employee quit working for Employer.  On September 11, 1985, approximately one year after the injury, Employee saw Robert Bosveld, M.D., his family physician.  In his notes, Dr. Bosveld states:



Patient complains of low back pain for quite a long time. . . . Thinks he originally hurt it at work several years ago but did not have it checked nor file workmen's comp. . . . I told him exercises might be helpful, however I think a trial with a chiropractor is worthwhile.

Dr. Bosveld also ordered x-rays on September 11, 1985, and the results noted, "Vertebral body alignment, intervertebral disk spaces, articular facets, and bones are normal in appearance."  Employee testified he did not follow through with chiropractic treatments because he could not afford to pay for the treatments himself.


In September and October 1987, Employee testified he sought medical benefits from the Veteran's Administration (VA) for his back pain.  Employee testified the VA performed a physical examination and initial screening.  The VA chart note states, in part, "complains of intermittent back pain x 2 years."


Employee testified his back pain persisted intermittently over time.  On March 15, 1988, Employee spoke with Dr. Bosveld's nurse who noted Employee was "complaining of continuing long term back pain."  Dr. Bosveld referred Employee to Ross N. Brudenell, M.D., for evaluation.


Employee saw Dr. Brudenell on March 28, 1988.  Dr. Brudenell noted, "[P]ersistent lumbosacral pain in the midline since . . . lifting injury about three years ago, perhaps even four years ago."  Dr. Brudenell's impression was "degenerative disc disease, lumbosacral."  Dr. Brudenell's report states: "No medication is necessary. . . . He should . . . begin an intensive physical therapy program, teaching him the basics of spine conservation."
  Employee testified he did not follow Dr. Brudenell's recommendations because he could not afford the cost of therapy.  Employee testified he continued to work despite the pain.


In October 1988, Employee began working for Service America.  Employee testified his new salary allowed him to obtain chiropractic treatments.  Employee testified he also purchased an undergarment back brace, which he used when he experienced "surges" of back pain.  Employee testified he implemented self-treatment measures, from September 1984 through the present, including, the use of over-the-counter pain relievers, his back brace, a lumbar cushion in his truck, and exercising (bicycling, skating, and rollerblading).


In 1990,
 Employee broke his thumb while working for Service America.  Employee testified the company insisted he complete and file the requisite workers' compensation forms.  This, Employee testified, was the first time the workers' compensation system was explained to him.  Employee testified still he did not file a written notice of injury for his 1984 back injury because he believed it was too late.


In early 1995, Employer purchased Service America.  Employee testified he was required to complete an application and health questionnaire to retain his position with Employer.  On the questionnaire, Employee states he had, or had been treated for, arthritis/rheumatism, muscular strain, and back or neck injury, however, he provided no dates or explanations for any of the conditions.


In April 1996, Employee testified he left Employer and began working for Aurora Vending Company.  Also in April 1996, Employee applied for work with Odom Corporation, as a vending route driver, and was required to complete a medical questionnaire.  On the questionnaire, Employee states he had no arthritis or injuries, never failed to have recommended surgical or medical treatment, and had only one occupational injury - his broken thumb. 


In June 1997, Employee played a game of rollerblade hockey with his sons.  Employee testified he felt pain in his back while swinging the stick at the hockey ball.  Employee testified he quit playing after the third time he felt pain in his back. 


Employee testified he could not get out of bed the next day because of pain in his lower back.  On June 23, 1997, Employee contacted Dr. Bosveld.  Dr. Bosveld's chart note states:


[W]as playing hockey on roller blades, felt a slight twinge in the lower right back, continued to play and felt a greater twinge a little later.  He then was leaning forward and had more pain to the right lower back and stopped playing and went home.  By the next morning on Wednesday, he could barely get out of bed.  He says ever since a back injury in 1984 for which he apparently did not file Workmen's Compensation he has had problems on and off with his back.


IMPRESSION[:] . . . low back strain.


TREATMENT[:]  I referred him to Vax-D.  I gave him a note not to work this week.


On June 24, 1997, Employee went to Alaska Physical Therapy & Rehabilitation, Inc. (APTR) for an initial consultation.  The initial screening form states, "Sept. '84 injured at work moving a vending machine; never resolved completely altho' it improved - had exacerbations approx. every 2-3 months; this exacerbation caused by hitting a puck while on rollerblades - This episode the worst so far."  Vax-D treatments were begun and, Employee testified, the treatments restored him to nearly 90 percent of his physical abilities prior to the 1984 injury.  Moreover, the lumbosacral x-rays of Employee's spine, taken on the same day, indicate: "No acute process of the lumbar spine.  Arthritic change of the sacroiliac joint."


On June 27, 1997, Employee filed a Report of Occupational Injury or Illness which states he suffered a "herniated disc" in 1984 while lifting a vending machine.  Employee presented testimony from three family members (his wife, father-in-law, and brother-in-law), and two friends (one of whom was a former non-supervisory co-worker).  All of the witnesses testified they knew Employee in excess of 16 years, Employee had no back problems prior to 1984, Employee's physical capabilities changed significantly after the 1984 work injury, and Employee's pain from the 1984 injury never resolved.


On September 2, 1998, Employer's EIME, Dr. Carlsen, examined Employee and reviewed his medical records.  In his report, Dr. Carlsen opined: Employee's degenerative disc disease did not predate 1984; Employee's self-described 1984 work injury would have resolved within approximately one to two months; Employee's 1997 back strain, suffered while rollerblading, necessitated the Vax-D treatments; Employee's recent low back pain is consistent with degenerative disc disease, and would easily be aggravated by the rollerblading activity; and Employee's self-described 1984 work injury would not be a substantial factor in his 1997 rollerblading injury.


Employee argues his notice of injury was timely filed on June 27, 1997.  Employee argues the time limit under AS 23.30.100(a) did not begin to run until June 1997, because he was not disabled until after the rollerblading incident.  Alternatively, Employee argues any delay in filing should be excused under AS 23.30.100(d)(1) because Employer had timely actual notice of the injury and did not suffer any prejudice, or under AS 23.30.100(d)(2) because he did not understand the workers' compensation system.  Employee also argues his unresolved back pain from the September 30, 1984 injury, coupled with the June 1997 rollerblade incident, caused the need for the Vax-D treatments in 1997.  


 Employer argues Employee's notice of injury was not timely filed under AS 23.30.100(a) and should be barred.  Employer argues it was prejudiced by Employee's late-filed notice because it could not conduct a timely investigation, nor provide medical treatment which would have mitigated Employee's disability.


Employer also argues Employee failed to timely file his claim, as required under AS 23.30.095 and AS 23.30.105, within two years of receiving treatment for his back injury in 1985.  Finally, Employer argues Employee failed to present a prima facia case his current problem is related to the 1984 injury.  In the alternative, Employer argues even if the presumption applies in this case, Dr. Carlsen's opinion rebuts the presumption, and Employee failed to prove his case by a preponderance of the evidence.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
IS EMPLOYEE'S CLAIM BARRED UNDER AS 23.30.100 FOR FAILURE TO TIMELY REPORT HIS BACK INJURY TO EMPLOYER?


AS 23.30.100 provides, in pertinent part:


(a)  Notice of an injury . . . shall be given within 30 days after the date of such injury . . . to the board and to the employer.


(b)  The notice must be in writing, contain the name and address of the employee and a statement of the time, place, nature, and cause of the injury or death, and be signed by the employee or by a person on behalf of the employee. . . .


The statutory exceptions for the 30-day notice requirement are set forth in AS 23.30.100(d), which provides:


(d)
Failure to give notice does not bar a claim under this chapter


(1)
if the employer, an agent of the employer . . . or the carrier had knowledge of the injury . . . and the board determines that the employer or carrier has not been prejudiced by failure to give notice;


(2)
if the board excuses the failure on the ground that for some satisfactory reason notice could not be given; [or]


(3)
unless objection to the failure is raised before the board at the first hearing of a claim for compensation in respect to the injury or death.


Under AS 23.30.100, an employee must provide formal written notice of an injury to the Board and his employer within 30 days of the injury.  Unless a statutory exception applies, failure to give notice within 30 days bars a claim under the Alaska Workers' Compensation Act.  The Alaska Supreme Court has held "the thirty-day period can begin no earlier than when a compensable event first occurs," and when "by reasonable care and diligence it is discoverable and apparent that a compensable injury has been sustained."


In this case, the parties stipulated Employee injured his back on September 30, 1984 while loading Employer's vending machine onto a pickup truck.  We find Employee knew, on September 30, 1984, he suffered a work-related injury.  We also find Employee knew the seriousness of the injury because his wife had to assist him with multiple tasks for several weeks following the injury.  Although in pain and restricted in his movement, we find Employee did not miss work or consult a physician until September 11, 1985, when Employee saw Dr. Bosveld for continued back pain.  Accordingly, we find Employee's injury became a compensable event on September 11, 1985.  Therefore, we conclude Employee was required, under AS 23.30.100, to file a written notice of injury no later than October 11, 1985.  We find Employee filed his notice on June 27, 1997, more than 11 years after the date his injury became compensable.  Accordingly, we find Employee's written notice was not timely filed.  We next consider whether Employee's late-filed notice should be excused under AS 23.30.100(d)(1) or (d)(2).


A.
AS 23.30.100(d)(1) -- Employer's Knowledge of Injury

In Kolkman v. Greens Creek Mining Co., 936 P.2d 150 (Alaska 1997), the Alaska Supreme Court held an employer is only required to have knowledge of the injury, not of the work-relatedness of the injury under AS 23.30.100(d)(1).
  Employee testified he told Thompson his back pain was work-related.  Thompson testified Employee told him he injured his back, but did not recall Employee's explanation of how he hurt his back.  We find Thompson to be a poor historian because of his faded recollection.  We also find Employee is less than forthcoming about his back condition based on his omission of medical information on the Odom questionnaire.  We find Employee is not a credible witness,
 however, based on Thompson's testimony, we conclude Employee did give Employer verbal notice of his injury.   Accordingly, we find Employer had timely actual knowledge of Employee's September 30, 1984 back injury.  Therefore, we next consider whether Employer was prejudiced by Employee's late-filed written notice.


B.
AS 23.30.100(d)(1) -- Prejudice to Employer

"Timely written notice of an injury is required because it lets the employer provide immediate medical diagnosis and treatment to minimize the seriousness of the injury, and because it facilitates the earliest possible investigation of the facts surrounding the injury."
  A failure to provide timely notice that impedes either of these two objectives prejudices an employer.
  Any prejudice to Employer caused by something other than Employee's failure to give notice is not prejudice that renders the exception to the notice requirement inapplicable.


We find Dr. Bosveld recommended chiropractic treatments to Employee in 1985.  We find Employee sought medical attention from the VA in 1987 because of continued intermittent back pain.  We find Dr. Brudenell recommended an intensive spine conservation physical therapy program to Employee in 1988.  We further find Employee did not pursue any medical treatment for his back pain until late 1988.  Based on these findings, we conclude Employee's late-filed notice prejudiced Employer for two reasons: (1) timely reporting by Employee would have allowed Employer to provide medical treatment which may have prevented any later aggravation to Employee's back; and (2) the 11 year lapse hampered Employer's ability to competently and timely investigate Employee's injury and claim.  Accordingly, we find Employee's late-filed notice is not excused under AS 23.30.100(d)(1). 


C.
AS 23.30.100(d)(2) -- GENERAL EXCUSE FOR LATE FILING

Employee alternatively argues his late-filed notice should be excused under AS 23.30.100(d)(2).  Employee argues he did not understand the workers' compensation system until after he filed an unrelated claim for a broken thumb, and he should not be penalized for his lack of knowledge and understanding.  Employee relies on AS 23.30.100(d)(2), which states, "Failure to give notice does not bar a claim under this chapter . . . if the board excuses the failure on the ground that for some satisfactory reason notice could not be given."


We find, based on Dr. Bosveld's chart notes, Employee knew in 1985 he could file a workers' compensation claim for the injury.  We also find Employee filed a workers' compensation claim for a broken thumb, with a different employer, in 1990.
  We find Employee did not obtain doctor-recommended chiropractic treatments in 1985, or spine conservation physical therapy treatments in 1988.  We find Employee implemented a self-treatment plan, including use of over-the-counter pain relievers, a back brace, a lumbar cushion in his truck, and regularly exercising.  We find Employee is an intelligent, organized, and well-spoken person.  We further find a person of Employee's intelligence would have known he had a workers' compensation claim for his 1984 injury, at the latest, when he filed a claim for his broken thumb in 1990.  We find Employee, based on his own testimony, at the latest, fully understood the purpose of the workers' compensation system when he filed a claim for his broken thumb in 1990.  We find Employee filed a written notice of injury for his 1984 back claim seven years after Employee fully understood the workers' compensation system.  We further find Employee's failure to file a written notice of injury, until seven years after Employee admits he fully understood the purpose of the workers' compensation system, is not a satisfactory reason notice could not be given.  Therefore, we conclude Employee's late-filed notice is not excused under AS 23.30.100(d)(2).  For the reasons stated above, we find Employee's claim is barred under AS 23.30.100(a).
  Assuming, arguendo, Employee's failure to timely file a written notice of injury is excused, we next consider whether Employee is entitled to medical benefits under AS 23.30.095.  

II.
IF EMPLOYEE'S CLAIM IS NOT BARRED UNDER AS 23.30.100, IS HE ENTITLED TO AN AWARD OF MEDICAL BENEFITS UNDER AS 23.30.095?


Alaska Statute 23.30.095(a) provides in pertinent part:



The employer shall furnish medical, surgical, and other attendance of treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury . . . if continued treatment or care or both beyond the two-year period is indicated, the injured worker has the right to review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require.


The Board has previously construed subsection .095(a) as having no time limit within which a claim must be filed.  Rather, by way of limitation, subsection .095(a) restricts compensable medical benefits, after two years, to those required by the process of recovery.  The 'process of recovery' has been broadly construed and it is unusual to deny medical benefits during the first two years.
  "If the treatment is necessary to prevent the deterioration of the patient's condition and allow his continuing employment, it is compensable within the meaning of the statute."
  Treatment must be both reasonable and necessary to be payable under subsection .095(a).
  Moreover, palliative care is also compensable under subsection .095(a).


If Employee's late-filed notice is excused under AS 23.30.100(d)(1), the statutory presumption of compensability
 applies to his claim for medical benefits.
  Applying the presumption of compensability is a three-step process.
  To raise the presumption Employee need only adduce some minimal relevant evidence
 establishing a "preliminary link" between the injury claimed and the continuing entitlement to a benefit.
  The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  "[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection."
  In less complex cases lay evidence may be sufficiently probative to establish causation.


In this case, Employee, as well as his family members and friends, all testified Employee's need for Vax-D treatments in June and July 1997 is a direct result of Employee's unresolved pain from the September 30, 1984 injury.  We find this is sufficient evidence to establish the preliminary link.  We therefore presume Employee's continued medical treatment is compensable and the burden of producing contrary evidence shifts to Employer.


To rebut the presumption, Employer must produce "substantial evidence"  that "either (1) provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminates any reasonable possibility that the employment was a factor in the disability."
  Substantial evidence is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.
  Evidence presented by Employer that simply points to other possible causes of Employee's injury or disability, without ruling out work-related causes, cannot overcome the presumption of compensability.


Because the presumption shifts only the burden of production to Employer, and not the burden of proof, we examine Employer's evidence in isolation.
  We defer questions of credibility and the weight to give Employer's evidence until after we have decided whether Employer has produced a sufficient quantum of evidence to rebut the presumption that Employee's injury entitles him to continued medical benefits.


We find Employer's EIME, Dr. Carlsen, specifically opined Employee suffered a strain/sprain to his low back while playing rollerblade hockey with his sons in June 1997.  We find Dr. Carlsen opined the Vax-D treatments were probably reasonable and necessary in response to the June 1997 incident.  We further find Dr. Carlsen opined there was no connection between the June 1997 rollerblade incident and Employee's 1984 injury.  We find this evidence is substantial rebuttal evidence, such that the presumption of compensability drops out and Employee must prove his claim by a preponderance of the evidence.


"Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."
  A longstanding principle in Alaska workers' compensation law is that inconclusive or doubtful medical testimony must be resolved in the employee's favor.


We find Employee's claim for medical benefits involves highly technical medical considerations given the excessive passage of time, i.e., nearly 12 years, between the original injury in September 1984 and the June 1997 rollerblade incident.  Moreover, we find the lay witness testimony is of little probative value because the witnesses can not explain what, if any, physiological connection there is between the 1984 injury and the 1997 rollerblading incident.  Therefore, we next consider all of the medical evidence in this case.


We find Dr. Bosveld's June 27, 1997 chart notes do not state a medical opinion that Employee's 1984 injury caused, or was in any manner connected to, the June 1997 rollerblade incident.  We find, instead, Dr. Bosveld merely recites Employee's subjective history and then states his medical impression as "low back strain."  We find Dr. Brudenell opined Employee had degenerative disc disease, did not state there was a causal connection between the 1984 injury and the June 1997 rollerblade incident, and recommended intensive spine conservation therapy.


We also find the June 24, 1997 initial screening form at APTR only recites Employee's subjective history, and provides no medical opinion about causation, i.e., that the June 1997 rollerblade incident is in any way related to his 1984 injury.  Also, the x-rays taken the same day were interpreted to show only arthritic changes to the sacroiliac joint with no acute process of the lumbar spine.


By contrast, we find Dr. Carlsen specifically opined there was no connection between Employee's 1984 injury, the June 1997 rollerblading incident, and the resultant Vax-D treatments.  We also find Dr. Carlsen believed Employee's 1984 injury would have resolved by October or November 1984.  We find Dr. Carlsen also opined Employee's June 1997 low back pain was consistent with degenerative disc disease, and would have easily been aggravated by the rollerblading activity.


Reviewing the record as a whole, and considering not only direct testimony, medical records and findings, and other tangible evidence, but also our experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above,
 we find the disability precipitated by the June 1997 rollerblade incident is not related to, or caused by, Employee's 1984 injury.  We make this finding for several reasons.  First, we give greater weight to the medical testimony, as compared to the lay testimony, in this case.  Second, we give the most weight to Dr. Carlsen's opinion because he made a specific finding there was no connection between the 1984 injury and the 1997 rollerblade incident.  Furthermore, Dr. Carlsen's opinions provide an alternative explanation which exclude work-related factors as a substantial cause of the disability.  Third, we cannot speculate whether it is Dr. Bosveld's, or APTR's, opinion that the 1984 injury caused the June 1997 low back pain.  We therefore conclude Employee failed to prove his claim by a preponderance of the evidence.


Alternatively, if Employee's late-filed notice is excused under AS 23.30.100(d)(2), the presumption of compensability does not apply to his claim for medical benefits.
  Reviewing the record as a whole, and without the presumption of compensability, we again find Employee failed to prove his claim by a preponderance of the evidence for the reasons stated above.


ORDER

Employee's claim for benefits is denied and dismissed.


Dated at Anchorage, Alaska this _________________ day of _________________, 1999.



ALASKA WORKERS' COMPENSATION BOARD



___________________________________



Gwendolyn Feltis, Designated Chairman



___________________________________



John Abshire, Member



___________________________________



Steve Hagedorn, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of CRAIG THURMAN, employee / applicant; v. VEND ALASKA, employer; and PROVIDENCE WASHINGTON, insurer / defendants; Case No. 8431485; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this _____________ day of _________________, 1999.

                             _________________________________

                             Sierra McKeever, Clerk
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