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and
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)




  Defendants.

)

___________________________________)


We heard the employee's claim for benefits on December 10 and 11, 1998, at Anchorage, Alaska.  The employee appeared, represented by attorney Chancy Croft.  Attorney Shelby L. Nuenke-Davison represented the employer.  We kept the record open to allow for additional deposition testimony, followed by closing briefs.  We closed the record on February 11, 1999, when we first met to deliberate after the closing briefs were filed.


ISSUE

Whether the employee suffered a compensable, work-related injury.  


EVIDENCE SUMMARY

The employee has worked for various Alaskan fish processing companies since 1980.  (Horn July 2, 1998 dep. at 18).  The employee would be hired as a processor and would migrate to kitchen assistance.  As early as 1990, the employee worked as a relief cook and baker and was in charge of quality control.  (Id. at 24).  She held various cooking positions, cooking for between 55 and 350 people.  The employee testified that all these jobs in the fish processing field require long hours, often over 80 hours per week.  By 1995 - 1996 the employee had been working as a head cook for a processing crew of approximately 150 (Id. at 42). 


The employee began working for the employer as a relief chief steward, or  relief head cook, on September 1, 1995.  (Id. at 48).  The employee relieved the chief steward, Rich Canyon, for approximately five months in 1996, during his vacation.  (Id.).  The employee testified she worked over 3,500 hours in 1996, and that this was not uncommon for previous years.  


On January 2, 1997, the employee began her position as chief steward (head cook) for the employer at its facility in King Cove, Alaska.  (Horn December 15, 1998 dep. at 6).  The employee replaced Rich Canyon, who retired.  On February 17, 1997, the employee terminated her employment with the employer.  The employee claimed the excessive mental stress with her position caused her departure and filed the present claim.  The employee testified at the December 10 and 11, 1998, hearing regarding her stress claim.  She identified several areas of stressful factors during her deposition in particular:  


Q.
If you could, please, explain to me each basis that you're making a claim for stress on the job, each incident that you think attributed to stress.



MR. CROFT: "Factors" might be a better word than "incidents," but it's up to you. BY MS. DAVISON:


Q.
That's fine with me. Factors.


A. 
I think beginning with the kitchen flooding.  It flooded for two and a half days.  We had cockroaches there, which I never had to work on a site where there were cockroaches.  We had two incidents, staffing problems where


Q. 
Explain to me


A. 
‑‑ I lost one head cook because of a death in the family.  And the other ‑‑ other, Marco Jones, who was going to be the night cook, who had seven years, experience, I lost him because of appendicitis.


Q. 
When did they leave? when did Ray Davega leave and the night cook?


A. 
I think Ray left in January ‑‑ on the 15th and 17th.


Q.
And then the night?


A. 
And Marco Jones had appendicitis in January, also, I think around the 20th, approximately.  He had to go to the clinic.  We didn't know that's what it was at the time.


Q. 
And did you ask to have the people replaced or seek replacements yourself?


A. 
Yes. I posted jobs for both cooks.


Q. 
Okay. And did anybody respond?


A. 
Yes. Two seafood processors responded.


Q. 
And did you hire them?


A. 
Yes.


Q. 
You're the person who did the hiring?


A. 
Yes. I didn't have a choice.


Q. 
So you hired two replacements?


A. 
Uh‑huh.


Q. 
And when did they start?


A. 
Almost the same time. Quickly.


Q. 
Quickly. Okay. And who trained them?


A. 
All of us tried to help them, you know. I tried.


Q. 
And so one took the position of Davega. And that was what position?


A. 
Filipino cook.


Q. 
There was no one you could have moved up to that position and put the ‑-


A.
I did offer Danny his assistance, and he didn't want to do it.


Q. 
And how about the night cook? Was there anybody you could move to night cook?


A. 
Anyone that I could have moved?


Q. 
Yes.


A. 
I could have tried Maria Roth but because I didn't ‑‑ we kind ‑‑ because of Ray's position, I felt the processor we brought in wasn't very experienced, that she kind of ‑‑ it was helping her also. We were both trying to train her.  Not that I felt was experienced enough. That was my problem.  That's why I went to Nick and said, "I need an experienced cook in this position."


Q. 
Right. And you went to him ‑‑ after you already did your own posting of the job and hiring, you went to him and he ‑-


A. Yes. I said, you know, "He's ill a lot and not experienced enough and, if possible, I would like to bring somebody that's done the job before, that's experienced, that you don't have to train and oversee."


Q. 
And the day you left somebody else got hired. Is that correct?


A. 
Yes.


Q. 
Okay. Any other factors?


A. 
Poor quality of food I did mention to my boss. I mentioned that we were having problems, that we were getting canned food in here that had popped seals in it, and I felt that we should do something about it.


Q. 
On other jobs have you ever had poor quality of food?


A. 
Not like that.



Q. 
Well, how was this one different?


A. 
I never received canned food that the seals were popped. That's dangerous.


Q. 
From where did they come?


A. 
From the vendor that we were buying food from. I told him, it's very dangerous and deadly. Had that not been caught, we would be in big trouble.


Q. 
And so what happened?


A. 
I think he was receptive to that.


Q. 
So did you change vendors?


A. 
No.


Q. 
So what occurred to ensure quality, if anything?


A. 
I just kept complaining about it.


Q. 
And so when you say complained about it, you would get ‑‑ what did you do? Throw them away?


A. 
Yeah. I said, "I don't feel we should pay for this."


Q. 
And so you wouldn't be serving those


A. 
No.


Q. 
You had other food that you were serving, I take it, regardless of having to throw out and waste this other stuff?



A.
Yes.


Q. 
Any other factors?


A. 
I think we have covered everything.


Q. 
Did you have any personality conflicts with anybody on the job?



MR. CROFT: Any what?


MS. DAVISON: Personality conflicts.


THE WITNESS: I don't think so. I did have, also, one incident with the union labor representative, where he basically did complain about Jerry and said that one of the processors there had accused her of throwing a loaf of bread at him. We had that incident also. I think that was pretty stressful. 


BY MS. DAVISON:
Q.
What do you mean? The union


A.
Representative was there.


Q. 
For your employees?


A. 
For the processors.


Q. 
I'm not sure how that interrelates with

you.


A. 
Well, he basically came into my office and said, you know, that one of your employees is accused of throwing a loaf of bread at another employee. And basically I had to go to Nick and take the paperwork and say, you know, this is what they're saying about her. This is ‑‑ he said he felt it was a personality conflict, problem, and he wasn't sure about the bread throwing. And I asked her about it and she said she didn't throw the bread; she tossed it. But, yes, I had that problem also. But it was a union representative that ‑‑ I was not there at the incident.


Q. 
And the union representative was looking into the matter?


A. 
Yes.


Q. 
And as far as you know, though, you didn't have any particular problems with any individual on the job?


A. 
No.


Q. 
And did you get along well with Nick, you think?


A. 
Yes.


Q. 
Could you, from the best of your recollection, indicate to me when you started having any kind of medical problems on the job?


A. 
Yeah. I recall getting a very sore throat, headachy, fever around the 15th and went to the clinic


Q. 
15th of what month?


A. 
February.


Q. 
Okay.


A. 
It didn't go away. And a sinus drainage. And I went to the clinic for it on the 20th. I recall having out‑of‑balance problems.


Q. 
I'm sorry. What?


A. 
Out‑of‑balance problems, feeling nauseous.


Q. 
Before or after you went to the clinic?


A. 
After. It's not improving. Yeah, around the 20th I went to the clinic for it, though. I recall feeling sick around the 15th.


Q. 
So you had a sore throat and sinus drainage and felt nauseous?


A. 
Yes.


Q. 
And you said balance problems?


A. 
Yeah.


Q. 
And went to the clinic on what date?


A. 
On the 20th.


Q. 
On the 20th. And they gave you medication, I understand?


A. 
Yes.


Q. 
And then what happened?


A. 
I didn't feel any better. I feel ‑‑ I felt bad or sick for a long time, it seemed like.


Q. 
Okay. Any other symptoms that you can reflect on that you had?


A. 
I think I pretty much stated to the doctors before.


Q. 
I had seen statements ‑‑ let me find them in your records that there was some allegation of harassing phone calls being made to you. Do you recall anything on that? Do you have an independent recollection of that?


A. 
No, I don't. I remember not wanting to talk ‑‑ I was having problems with the vendor and saying I just can't deal with this anymore. But no, I remember canceling my phone because I remember Laurie saying, Valerie, you want to keep your phone? I'm going to charge you X and X amount. And I says, no, just go ahead and disconnect it. I don't really need it.


Q. 
So you don't recall receiving any kind of harassing phone calls from any individuals?


A. 
No.


Q. 
Do you recall telling -- I actually recall seeing, in one of the doctor's reports that you related,  a secret that you hadn't told anybody about marketing ‑‑ some kind of marketing deal that you were involved with down south, that later on you thought it was involved with illegal activities.  Do you remember anything like that?


A. 
That's in regards to the poor quality of food.


Q. 
That's the marketing deal that you were involved in?


A. 
Yes. He got that a little confused, and I don't remember stating it like that, also. I just remember thinking that that was the poorest quality of poultry I had ever seen.


Q. 
So this idea that you were involved in some marketing deals, you were never involved in any marketing deals?


A. 
No.


Q. 
So you think we have pretty much covered all ‑‑ that you consider at least factors 


A. 
Yes.


Q. 
‑‑ contributing? Now, when you worked in the past as a head cook or cook, were you ever involved where there are personality conflicts between two people who were working together?


A. 
No.


Q. 
Never?


A. 
Never.


Q. 
Never had anybody get upset with each other?


A. 
You're talking about fighting in the kitchen

or 


Q. 
Yeah. Yeah, where people would get tense and would argue with each other. 


A. 
Only in King Cove, is the only time.

(Horn July 2, 1998 dep. at 57- 66).  


At the December hearings, the employee testified in more detail regarding her stressful factors.  In particular, the employee testified that she believed the flooding in the kitchen came from a sewer drain.  She also testified in greater detail regarding the impact that missing key personnel had on her staffing requirements.  Further, she elaborated regarding her overtime hours.  


The employee called Rich Cannon to testify at the December 10, 1998 hearing.  Mr. Cannon testified that he worked with the employee for the employer.  When questioned about each of the stressors by the employer, Mr. Cannon testified, that although they may be unusual, they are the type of occurrences that a chief steward would regularly be called upon to deal with.  Mr. Cannon testified that in his opinion none of the events were extraordinary.  


In an affidavit dated October 2, 1998, Reynaldo Devega testified as follows:  


1.
That I am an employee of Peter Pan Seafoods, Inc.


2.
I work at Peter Pan Seafoods, Inc. in King Cove, Alaska and while I am not working, I live in Kent, Washington.


3.
I make this affidavit based on personal knowledge.


4.
I have worked at Peter Pan Seafoods, Inc. for 18 years and am a key, integral part of the kitchen staff, I work. 80‑90 ' hours a week. I worked with Valerie R. Horn while she was an assistant cook and during the time she was Chief Steward. I have worked with numerous chief stewards at Peter Pan Seafoods, Inc., including Rich Cannon, Valerie Horn and Curtis Brooks. 


5.
I personally reviewed Valerie R. Horn's deposition dated July 2, 1998.


6.
I have performed job duties of Chief Steward such as ordering produce, frozen meats, though I do not do it often. When I worked with Rich Cannon always ordered, and usually helped do audit occasionally.


7.
While I left on an emergency while Ms. Valerie Horn was Chief Steward, I called Valerie, Maria and everyone else numerous times while I was out on my emergency leave. They all said, including Valerie, that they were fine and not to worry. I gave Valerie my phone number and to call me if she had any questions. When I came back, they were happy. The only problem they had was cooking breakfast without me. I usually cook people's eggs to order and it took three people to cook eggs while I was out.


8.
While I was absent on my emergency leave, Maria Roth replaced me and was experienced to handle this position. The staff that worked with Ms. Horn were already experienced by working for Peter Pan for numerous years.


9.
I have trained Curtis Brooks, I didn't have to train Valerie because Rich Cannon had trained her. I have taught Curtis to do paperwork and ordering. I did help Valerie but didn't train her.


10.
Valerie had worked at Peter Pan long enough to be experienced to handle the position of Chief Steward. Valerie was experienced enough but had a hard time with ordering the food. If she ordered produce, the produce is on slips a long time until it arrives to us and could be spoiled and Valerie would make a big deal over it.


11.
The staff of the kitchen while Valerie was Chief Steward consisted of Valerie‑Chief Steward, Valerie's assistant, Ray Devega, Ray's assistant, 1 pots and pan washer, 1 dishwasher, 1 salad maker, 1 baker, Breakroom consisted of 1 cook, 1 assistant, and 1 salad maker. Valerie had the staff of 11 employees for the mess hall and breakroom and that is the normal average amount of workers.


12.
When I came back to Peter Pan after my emergency leave, Valerie was OK I would help her, everything was fine, she was happy. She just had a problem with ordering. I told her not to worry about it. She would worry then call the vendor and still worry. So, I told her if you want to worry, go ahead but I don't worry.


13.
I feel that Curtis Brooks would have a hard time without 2 key personnel because he is brand new to Peter Pan.  Valerie was not new and should have been fine which she was fine. She didn't complain to me when I called in while I was out.


14. 
I do not get stressed over my job duties and/or hours.


15.
There are cockroaches in the bunkhouses and people may carry them on their clothes to the mess hall or breakroom but we have cockroach killer. I have never seen a cockroach personally. We have floodings all of the time and we take care of it. Therefore, a flood in the kitchen would not be unusual.


16.
Valerie Horn was in charge of ordering but everyone in the breakroom would give her the list of what they needed and employees in the mess hall would write down what they needed and they all gave her the lists.


17.
Valerie was not in sole charge of cooking. She had her assistant and myself and my assistant. The breakroom is no major concern because everyone in it is experienced and they take care of it themselves.


18.
Peter Pan always has enough employee's and there are times when we have too many employee's on the kitchen staff When it is busy, we have enough help. People may call in sick but we can handle it. Actually, some of the workers cook their own meals in their bunkhouses.


19.
The employee's that worked with Valerie Horn while she was Chief Steward have been here for a long time. Carlos has been there for 19 years, Danny has been there for 6 years and Maria has been there for 4 years.


20.
Employee's were never mean or disrespectful to Valerie.


21.
My feelings after I read Ms. Horn's deposition are as follows: From my 18 years experience at Peter Pan Seafoods, Inc., I can honestly state that Ms. Horn's job, hours worked, meals cooked, the number of people cooked for, and the circumstances she worked under, were not unusual or extraordinary. No employee's at Peter Pan get stressed over the floodings, they happen alot. I helped Valerie out alot when I got back from being off work. I called in alot and only Maria wanted me to hurry up and come back.


Jerry Quimby testified in a deposition on December 4, 1998.  Ms. Quimby worked for the employer for nine years.  She served as the assistant chief steward during the employee's tenure as chief steward.  She also took over the position as chief steward immediately after the employee's departure.  During her deposition, Ms. Quimby testified in detail regarding each of the employee's claimed stress factors.  Near the end of her deposition, the following exchange summarized her opinions at 17 - 18: 



Q.
Did you have an opportunity to review Ms. Horn's deposition?

. . . 



A. 
Yes.



Q. 
And we asked you to review what she claimed to be stress factors?



A. 
Right.



Q. 
And did you have an opportunity to look at those?



A. 
Yes.



Q. 
And did you see anything in her deposition that you would think would be unusual or extraordinary?



A. 
No.



Q. 
Do you find it unusual to work 12 to 16 hours a day in the industry?



A. 
No.



Q. 
Do you know how many hours you averaged a year?



A. 
I would say over 4200.



Q. 
So Mr. Croft had stated in Ms. Horn's deposition she worked about 3500 hours a year in Peter Pan. 
Do you recall seeing that?



A. 
Yes, I do.



Q. 
You would have worked more hours than her; is that correct?



A. 
Yeah. I was there nine months out of the year, no less than nine months.



Q. 
In her deposition she had given a list of a variety of things that were stress factors. Do you recall her discussing key employees being absent?



A. 
Yes.



Q. 
And in your experience it sounds like you've experienced that before?



A. 
Yes.



Q. 
So you wouldn't find that to be unusual; is that correct?



A. 
No.



Q. 
And you heard her testify to the popped seals. And from your testimony I take it that's not unusual?



A. 
No, it's not.



Q. 
And floodings are not unusual?



A. 
No. 


Curtis Brooks, presently the current chief steward for the employer at King Cove, testified via deposition on September 17, 1998.  Mr. Brooks did not personally know the employee.  At pages 31 - 34 Mr. Brooks testified in pertinent part:



Q.
From review of the facts she listed in the [employee's] deposition, was there any one thing that seemed to you to be unusual or extraordinary that you hadn't experienced before at Far West Fisheries Premier, Trident, or Peter Pan?



A.
No. I'll try to be as clear with my answer as I can. I think I understood your question. If I didn't, tell me. I really don't like to bash, you know, colleagues or, you know, anybody in the profession. But honestly, some of the things that were stated were a direct correlation with being a steward or a chef.



The loss of a crew or of a certain key personnel or anybody within your department is a constant reality that, you know, is just part of the job. The other thing I guess that I was a little surprised with was I haven't experienced with any supplier what was stated about the canned goods and stuff.



And let's see here. The other thing would have been confrontations. Confrontations, I ‑‑ up here the people are really ‑‑ their attitudes and the morale is really good. I haven't experienced any confrontations while I've been here. I have experienced them though at other places. On a regular basis there have been confrontations that I have heard about, but I was not ‑‑ I've never seen them, and they haven't been in here in the mess hall.

. . .  



Q.
Do you find it unusual in the industry to work 12 to 16 hours a day?



A.
Unusual?



Q.
Yes.



A.
The more hours the better. That's the common goal up here.



Q.
And so in ‑‑ is it usual to work seven days a week in a season?



A.
Yes, that's ‑‑ the mess hall, it goes without saying. We'll never take a day off.  


Kick Kickhoffer also testified via deposition on December 4, 1998.  Mr. Kickhoffer worked for the employer for 20 years before retiring.  As plant manager at the King Cove facility for the decade prior to his retirement, one of his responsibilities was supervision of the chief stewards, including the employee.  Mr. Kickhoffer testified in pertinent part:  



Q.
. . . Did you oversee the chief steward?



A. 
Yes, I did.



Q. 
And how many chief stewards have worked under you?



A. 
Seven or eight at least, I would say.



Q. 
And Valerie Horn was one of those?



A. 
Yes, she was.



Q. 
And do you know when she was working in the winter that you worked there whether or not her job duties were similar to prior chief stewards?



A. 
The same as all the chief stewards.



Q.
And do you know how many people she was cooking for that season, approximately?



A. 
In February there was probably around 500 people.



Q. 
January and February; is that correct?



A. 
Pardon?



Q. 
In January and February?



A. 
Yes.



Q. 
And was that ‑‑ is that relatively the norm -



A. 
Yes, it is.



Q. 
‑‑ for the years preceding?



A. 
Yes. January and February is peak season time.



Q. 
When you read Ms. Horn's deposition, she outlines a variety of stress factors. Did you ‑‑ was there any stress factor that she listed there that you thought would be unusual or extraordinary?



A. 
No, not at all. Just a part of the job.



Q. 
As you know some of the stressors that she mentioned were the hours worked. Is it unusual to work 12 to 16 hours a day?



A. 
No, it isn't.



Q. 
Is it unusual to have key personnel leave unexpectedly during the peak season?



A. 
No, things.like that happen. They happen in the office; they happen in the mess hall; they happen to the maintenance crew. It's just a factor we have to deal with.



Q. 
And have you encountered in the past any kind of flooding?



A. 
We've had that problem in the past, yes.



Q. 
So that wouldn't be unusual?



A. 
No.



Q. 
And how about spoiled goods? occasionally have you had those over the years?



A. 
Yeah, that happens. It's ‑‑ we get our produce from ships. And if they're held up due to weather or whatever, occasionally we get some bad produce.  

(Kickhoffer dep. at 7 - 9).  



Q.
How often were you dealing with the chief steward when Valerie occupied that position?



A. 
When Valerie occupied it, I was dealing with her on a daily basis.



Q. 
And what was the nature of the contacts that you had with her?



A. 
Well, she got very stressed out. I think the job was more than she bargained for, and she was getting very stressed. And it was causing some medical problems. And I suggested she go out and see a physician.



Q. 
Do you remember at what point in time that was?



A. 
That was in probably mid‑February.



Q. 
Before mid‑February were you dealing with her on a daily basis?



A. 
Yes.



Q. 
For complaints?



A. 
Yes.



Q. 
Medical complaints or other kinds of complaints?



A. 
Just other kinds. On a daily basis she would call me up and tell me we'd have to count the cheese. I said, "Valerie, what cheese are you talking about?" She said, "All this cheese we've got‑""Valerie, where did this cheese come from? Did you order it?" She says, "I don't know; I guess so‑" And things like that.

(Id. at 18 - 19). 


The employee testified that by the middle of February of 1997, she could not handle the stress any longer.  Her last day was February 17, 1997.  (Horn dep. at 57).  



A. 
That's a letter that we received, and we didn't really find this until much later. You know, if my parents had opened it and read it, they had just kind of set it aside.  It's brief.  Would you like me to read it to you?



Q. 
Yeah, I have it in front of me. I just want to make sure. It's 2‑19‑97. "Valerie Horn voluntarily left the employment of Peter Pan Seafoods on February 17th, 1997." Is that the one?



A.
Yes.



Q. 
"She had been employed as the mess hall steward since her return to King Cove in early January 1997"?



A. 
Yes.



Q. 
It says, "Horn told Peter Pan management that she felt it was in her best interests to pursue other job interests rather than continue as a steward at King Cove".



A. 
That's what it says.



Q. 
"Her status as a year‑round hourly employee paid from the Seattle office is no longer in effect as of February 17th, 1997."  That's the complete letter; correct?



A. 
Yes.

(Gordillo dep. at 26 - 27).  


Rhonda Gordillo, the employee's sister, testified via deposition on August 19, 1998.  Ms. Gordillo testified regarding her early assistance in the employee's claim (prior to Mr. Croft's entry).  More pertinent, however, Ms. Gordillo testified at page 44 regarding the employee's presentation upon arriving back in Seattle from King Cove, as follows:  



Q. 
And what types of observations did you have of her?



A. 
Well, I tried to document that.  But she was not recognizable as my sister. She paced constantly.  She talked to herself.  She couldn't communicate a coherent thought or sentence.  She couldn't accomplish any task. If you'd ask her to go put a towel in the washroom, she couldn't do it.  I don't know why. She either couldn't remember to do it or couldn't complete that simple task.



She was in denial completely that she had any problems; thought she was just fine.  She ‑‑ I'm trying to ‑‑ just she wasn't sleeping at all.  She would talk at some point some nonsense about her friend's photos that were taken up in Alaska were somehow appearing on TV and that they were being stolen.



At some point in time she talked about being paranoid about the food suppliers up at Peter Pan, that there might be some collusion going on between the suppliers and management.  I mean immediately ‑‑ if you're wanting to put a time frame on it ‑‑ when she got home, that's what she was like.  


Upon her return to her home in Washington State the employee's family took her to their family physician, James D. Reardon, M.D., on February 22, 1997.  This doctor referred the employee to a number of doctors with whom the employee's family was not satisfied.  (Gordillo dep. at 45 - 54).  On Dr. Reardon's recommendation, the employee was involuntarily admitted as an inpatient at Stevens Hospital on March 26, 1997, with a diagnosis of bipolar disorder.


Upon her discharge, and referral from Dr. Reardon, the employee began treating with T. Stephenson Holmes, M.D., on April 8, 1997.  Dr. Holmes' specialty is in psychiatry.  In his report of that same day, Dr. Holmes diagnosed the employee under Axix I:  "Bipolar disorder, manic, current episode is first episode."  Under Axis IV, Dr. Holmes noted:  "Moderate psychosocial stressors, having to do with a very large, new responsibility at work and the patient's subsequent resignation from work."  Dr. Holmes wrote under "plan":  "I was very clear with the patient and her mother and sister that the key to successful treatment of this episode is medication compliance."  


In his April 21, 1997 report, Dr. Holmes noted a slight improvement, and recommended increased medications.  In his next report dated May 27, 1997, Dr. Holmes assessed:  



The patient is clearly "back from the edge."  she remains hypomanic, and her judgment remains poor.  There is family complicity in her decrease in her dose of medication.  Her mother appears to be attempting to placate her by agreeing to the lower doses, rationalizing "she's not back but she's better."  

Dr. Holmes again recommended the employee continue with the medications at the level he prescribed.  The report indicates that the employee was more agreeable to multiple medications.  


Dr. Holmes noted continued improvements in his July 7, and September 8, 1997 reports.  In his December 8, 1997 report, Dr. Holmes assessed:  



The patent continues to be hypomanic and is continuing to decrease her medications despite my insistence that this is not a prudent course. She states that she will taper and discontinue her medication whether I cooperate with her or not and asks for a lower strength pill for more flexibility of dosing. I do believe that her manic episode is resolving on its own natural course and that her decreased need for medication reflects this gradual resolution. There are three possible courses which I discussed with the patient and her sister. First, her mood could remain euthymic and she could be in need of no further medications (as was the case with Rhonda's lone manic episode years ago). The patents mood could plummet into a depression, characterized by poor sleeping, lack of appetite, decreased energy, decreased concentration, and suicidal thoughts. Or, after a period of even mood, she could escalate into another manic episode, characterized as before by euphoria, irritability, decreased need for sleep and food, boundless energy, and impulsiveness and self‑destructiveness. I would support the patients claim for this manic episode as a disability arising during her employment. I anticipate that with proper treatment she will be able to return to her regular duties. However, she is unable to do so at the moment because she is still‑ hypomanic and​ this is being complicated by her poor compliance with treatment recommendations. We have previously provided records with the patients consent to the State of Alaska Department of Labor and to the patients other insurance company, Crawford and Company. We will also send this note as an update.


Dr. Holmes noted continued improvement in his February 9, 1998 report.  In his March 16, 1998 report, Dr. Holmes decreased the employee's dosages, and noted:  



It is clear that the patient has had a single manic episode and that she has a genetic predisposition to affective disorders. Nonetheless, it is also clear that the timing of this, her first manic episode, was predominately brought about by the increased job pressures brought about by her being the head cook for 500 people and her having suddenly lost several of the cooks who worked for her.  The job stress, in my opinion, is the predominant precipitating cause of her manic episode.  


In his May 6, 1998 medical progress note, Dr. Holmes summarized the employee's stress factors and opined:  



[T]his represents on-the-job stress that was both extraordinary and unusual in comparison to pressures and tensions experienced by individuals in a comparable work environment who have a full compliment of staff.  She had never before experienced a manic episode and in my opinion, the work conditions constituted a necessary and sufficient cause of her manic episode with its attendant disability and loss of income. 


The employee continues to receive treatment from Dr. Holmes.  Dr. Holmes testified at the December 11, 1998 hearing that he supervises the employee's medications.  He testified that his longest visit with the employee was one hour on the employee's first visit, April 8, 1997, and that each subsequent visit was only 20 to 30 minutes.  


Dr. Holmes testified that, in his opinion, the unusual and extraordinary stress at the employer's facility is the cause of, or the triggering mechanism for, her bipolar disorder.  He believes the employee suffered a compensable, work-related stress injury.  



Q. 
Doctor, I have a few questions. In laymen's terms, what is a bipolar disorder?



A. 
A syndrome of major mood swings going way high and way low.



Q. 
And is one of those swings the manic?



A. 
Yes.



Q. 
And what is the characterization of the manic?



A. 
It's an extended period of time lasting at least two weeks in which the patient has the subjective feeling of being speeded up and has a decreased need to eat, to sleep, and an increased ‑‑ a heightened awareness of their own ability. They often do things which are impulsive, reckless, and show poor judgment, often doing such things as giving away vast quantities of money, driving too fast, taking drugs, sexual indiscretions, that sort of thing.



Q. 
And is the refusal of a patient that has had a manic episode to take the prescribed medication an indication of the manic condition?



A. 
It is in the middle of the episode. At the end of it, it's more likely to be a personality characteristic of simply denial, similar to the personality characteristic of many alcoholics who deny that they have a drinking problem when everyone around them knows they do.



Q. 
And what is the effect of the job stress? How does that, the stresses that you identified, her being promoted to this chief cook position, and then her support personnel disappearing, either the positions ‑‑ people resigned or quit the position or people didn't perform their job ‑‑ and her having to work long hours, some of the time as much as 100 hours a week, how . . . does that cause her to have a manic episode or develop a bipolar disorder?



A. 
It probably provides the ground in which her genetic tendency would come to the forefront. Many manic episodes are precipitated by unusual stress; some manic episodes are not, to be fair. They arrive spontaneously.  But in the context where you see ‑‑ where I see a manic episode arising, and the context is one of unusual ‑‑ an unusually stressful situation, I make the connection that they are positive.



Q. And in that regard, is her ‑‑ if the stress of the job ‑‑ the long hours, the lack of adequate staff support ‑‑ has now ended, what effect would the fact that the employer has refused to pay her medical bills, refused to pay her compensation, and might force her to go through litigation, how is that going to affect her condition?



A. 
It could worsen it or it may have no effect. She herself has done very little of the leg work on this, assuming that all she has to do is just go back to work and everything will be fine. Most of this has been done on her behalf by her family, predominantly her sister. So she's been shielded from much of this.



I guess one of the places you could look is to see how she has done, how she has held up in ‑​ either in depositions or in the independent medical examiner's examination that she underwent, which I have not received, but I would very much like to review.

(Holmes dep. at 48 - 50).  


On referral from the employee's physicians
, the employee was seen by Dan W. McKinnon, Ed.D., a clinical psychologist, for psychological testing.  Dr. McKinnon also testified at the December 11, 1998 hearing, and by deposition on December 4, 1998.  Dr. McKinnon interviewed and tested the employee on August 18, 1998, September 25, 1998, and October 13, 1998.  In his October 28, 1998 21 page report, Dr. McKinnon opined that the employee's bipolar disorder is not related to her work for the employer.  Dr. McKinnon discussed his opinions at length at his deposition and at the hearing.  His October 28, 1998 report summarized his findings as follows:  



Data obtained in this evaluation are in many respects notable for their variability and in a number of instances for a level of severity unlikely to be observed in a non‑institutional setting. Her clinical presentation stands in notable contrast to these psychometric indeces and she is noted, for example, to have good recall of events relating to her Workers' Compensation claim. her MMPI‑2 profile would suggest that she is incapacitated by a depression that leaves her listless, Apathetic and despairing; the fake‑bad scale suggests the very strong likelihood that she has purposely exaggerated her circumstances. Her responses to the PDRT further suggest the probability that she has performed below her level of ability and presumably wishes to appear more disabled than she is.



In short, these data do not in my opinion provide a realistic assessment of Ms. Horn's current cognitive status. If, in fact, cognitive impairments are present, they are irretrievably obscured among these unreliable data.



What does seem clear, on the basis of Ms. Horn's medical history, is that she has suffered an episode of psychiatric illness quite properly diagnosed as bipolar disorder, manic phase. It appears possible, too, that this episode was not Ms. Horn's first experience of this disabling disorder and that there may even be some family history in this regard. I further think it more probable than not that this genetically‑based disorder became symptomatic spontaneously and quite apart from any work‑related stresses Ms. Horn may have been experiencing. She was not unaccustomed to the kind of work she was doing, of course, and she was without two key employees from her crew of twelve only for a week or two and was provided additional, if not as well‑trained, staff to replace her key employees during their absence.


The possibility that Ms. Horn suffered cognitive impairment secondary to a viral encephalitis associated with her upper respiratory infection also has been raised. I know of no medical evidence to support such a hypothesis nor of any research evidence relating manic type bipolar illness to encephalitic processes. I believe obtundation would be a much more likely effect of a viral infection of the cerebrum and I find no indications that such lowered levels of awareness had occurred.


At the request of the employer psychological testing was performed by David Sperbeck, Ph.D., a licensed clinical psychologist.  Also at the employer's request, a comprehensive psychiatric evaluation of the employee was performed by Stephen M. Raffle, M.D., a forensic psychiatrist, on May 20, 1998.  Dr. Raffle issued his report on August 6, 1998.  At pages 16 - 22, Dr. Raffle's "discussion" section provides: 



Based upon my clinical examination, review of medical records and the psychological testing, I believe that the preponderance of the medical evidence supports a psychiatric diagnosis of Bipolar Disorder, manic type. Her symptoms fit the diagnosis of that condition. She had a relatively sudden onset of euphoria, giddiness, paranoia, and other DSM‑IV symptoms to be described in the final report which fulfill the criteria for this condition. Most physicians believe, and I am one of them, that Bipolar Disorder mainly is a genetically determined psychiatric condition which usually is not triggered by external events. If an external event is going to trigger Bipolar Disorder, then it is going to be related to loss such as the death or emotional loss of a person upon whom the individual is dependent. There is no evidence that this occurred here. Generic stress per se probably is not a sufficient stressor or a specific stressor for Bipolar Disorder, unless the stress is prolonged and is sufficient to cause an associated related diagnosable psychiatric condition, e.g., Post‑Traumatic Stress Disorder or Acute Stress Disorder (which symptoms cause the person to lose support from their environment and be alienated from themselves). There is no medical evidence this occurred here.



There is no evidence whatsoever that she presently suffers from or ever has suffered from a Post‑Traumatic Stress Disorder or other type of post‑traumatic adjustment disorder. She gives no clinical history, nor is there any other history that any life threatening events, threats of loss, being fearful of death or being in a position of significant helplessness and vulnerability occurred at any time proximate to the onset of her Bipolar Disorder. She denies any history of intrusive dreams representing a traumatic event, phobic or avoidant behavior of situations symbolic of a traumatic event, flashbacks, intrusive thoughts or feelings about any traumatic event, hypervigilance or scanning of the environment, or any belief that she was exposed to any emotionally traumatic event which was causally related to her symptoms. She herself persists in the hypothesis that a combination of events occurred, including the administration of a combination of medications for a sinus condition, which caused her to have an emotional decompensation which itself was accelerated by unusual job circumstances and unusual job stressors.



When I carefully examine the alleged job stressors regarding their unusualness, it is my medical assessment that they are not particularly unusual for the type of work she is engaged in, nor were they particularly unusual for her. Working 88 to 100 hours per week is not uncommon in her line of work, and she was doing that without any psychiatric symptomatology for significant lengths of time in similar jobs prior to her psychotic decompensation. She reports working such shifts for a number of years without adverse consequences. By her history to me and deposition testimony, the number of hours worked by her in and of themselves was usual for the job of chief steward and that this was a job with which she was familiar. Her familiarity with the job of chief steward was acquired through her employment by Ocean Beauty and by her employment as the assistant steward for Peter Pan. Thus, I do not believe that the job responsibilities in terms of their form was unknown to her. Therefore, job responsibilities and job unfamiliarity did not overwhelm her when she assumed the job of chief steward on January 2, 1997; also, her former position as assistant steward and acting chief steward had familiarized her with the position. Thus, I believe that assuming her position in and of itself was not stressful vis a vis unfamiliarity with the job. It has been described in the literature that an individual predisposed to Bipolar Disorder, manic type, may suffer a manic episode after being promoted to a position to which she does not feel entitled. To date, the history I have obtained does not indicate that this mechanism is at work here. This so‑called "success neurosis" triggers guilt and depression which is secondarily compensated for by mania. There does not appear to be a guilt‑driven mechanism present.



In the history I have obtained, she denies feeling that Ocean Beauty was harassing her or otherwise causing her to feel guilty for leaving them without notice. If other good evidence arises indicating that she was experiencing guilt about leaving them for this better job or that she felt that she was being harassed by them because she left without giving notice, then I would reevaluate my opinion that guilt is not a clinical factor in triggering her manic psychotic episode.



Supporting the hypothesis that her Bipolar Disorder is genetically determined is the evidence in the records and the clinical evidence which I obtained on examination indicating that it is reasonably possible her mother experienced an emotional decompensation consistent with a diagnosis of depression and hypochondriasis while Ms. Horn was about seven years old, and that her sister had a one time episode of emotional decompensation which itself might have been manic in form. These two family episodes would support an opinion and conclusion reached with a reasonable medical probability that her present psychiatric condition has a major genetic component and that there is not a significant situational component affecting it.



Post hoc, ergo propter hoc: after this, therefore because of this. This is a logical fallacy. I believe that Ms. Horn is using post hoc thinking when she attributes her present symptomatology to workplace stressors and exposure to medication. She is looking for a "reason and explanation" for her symptomatology and is doing so by looking outward, not inward. Part of this may represent her inclination to blame others for her own shortcomings but also may reflect her ignorance about the genetic nature of Bipolar Disorder and the apparently spontaneous beginning of certain psychiatric conditions such as Bipolar Disorder or schizophrenia, and her denial that her condition is no one's fault but that it just happened due to her genetic predisposition. Bipolar Disorder commonly occurs in women during their third decade. Almost always, no external trigger exists but just is "turned on" as many physical illnesses are "turned on" by the genetic machinery in the body. As noted above, it has been observed that emotional guilt, including success about achievement and emotional loss, may cause enough disruption in a psychological balance to trigger a manic episode. In the history that I have obtained, there is no evidence that her job in any way triggered guilt (through promotion) or emotional loss. Physical fatigue, per se, is not a sufficient stressor for mania. Also ignored by Dr. Holmes and Ms. Horn is the sequence of events which occurred. As prologue, it is important to know that individuals with Bipolar Disorder have poor insight into the nature of their condition, including but not limited to poor insight into the onset of symptomatology. The early phases of mania are very pleasant, accompanied by euphoria, increased energy, increased optimism, expansiveness, grandiosity, feelings of invulnerability and sometimes paranoia (associated with the grandiosity). This state of mind causes increased emotional energy and stamina and is often accompanied by a significant weight loss and insomnia, and the person may work 88 ‑ 100 hours a week due to heightened energy. We know from her history that by the middle of January, prior to the absences of her two subordinates, she had begun to lose weight. Also, she was very energetic and was not sleeping much, but was not tired during the day. According to her history, she lost approximately 40 pounds by the time she left the job on February 17, 1997. It takes time to lose 40 pounds. This does not occur overnight or even over two or three weeks. The beginning of weight loss may be a good marker for the onset of her symptomatology and a harbinger of things to come. Her insomnia reportedly began about January 15, and this too is often an early symptom of mania. Essentially, the person's mind cannot shut down at night. Her explanation is that she was "taking her problems home with her," which was out of character for her. She later contradicts herself in her history when she tells me that she usually took work home with her (p. 9). To me this indicates that her perception of uncharacteristic preoccupation with the workplace reflects her internal hyperactivity and increased energy, but also is part of her usual work pattern. The effects of her two missed coworkers had not come into play yet, and she had been back to work only two weeks, which, in my opinion, is not enough time for an onset of exhaustion due to overwork, particularly if she is working at her usual pace, i.e., 12 hours a day, seven days a week. Clinically, it appears that there was nothing extraordinary in the workplace as far as stress is concerned or unusual in the workplace in comparison to pressures and tensions experienced by individuals in the same occupation in a comparable work environment. Furthermore, since this early symptomatology began before the alleged stressors became problematic, I believe that it is more likely than not that work stresses were not the predominant cause or a substantial cause of her mental injury. There is no indication that these early symptoms occurred as a result of actual events at the workplace. The subsequent events and the loss of her two key employees were not predominant causes of subsequent mental injury because the two employees were gone only during a five day window. On each side of that window only one of them was gone. Admittedly, they both were working. with some significant limitations but it also is true that she had helpers to replace them, albeit incompletely trained, and there is no evidence that she was engaging in anything other than her usual duties during the time that her two key employees were gone. Moreover, according to her deposition testimony the ratio of kitchen help to fishery employees at Peter Pan was higher than at previous jobs. I believe that the loss of the two key employees did not help matters but that the wheels already had been set in motion for her manic episode and that they would have progressed whether or not the two key employees were there.



There is a past history suggestive of a prior manic episode occurring in 1987. At that time, she suffered from low back pain similar to the low back pain she is now complaining about, and a 40 to 50 pound weight loss which was unintentional. At that time, however, her only reported symptom was dizziness. She denies experiencing any memory problems or nausea; however, she was off of work for one year ostensibly due to low back pain. Her denial about symptoms of euphoria, disorganization, poor memory, attention, concentration and disorientation should be taken with a grain of salt since individuals with Bipolar Disorder have poor insight into the nature of their symptoms. Thus, it is reasonably possible that she may have had one prior similar episode due to a manic or hypomanic attack and that this caused an unintended 40 to 50 pound weight loss, just as occurred this time, and one year of disability. This would mean that her present episode is a recurrence of an earlier episode and not a first time event. It also would mean that job stressors could not have caused her present condition since it already existed.



I find no evidence of organic brain pathology on mental status exam. Her errors on serial sevens is more consistent with poor concentration than it is organic dementia. She is able to remember seven numbers forward, which is within the range of normal. Four numbers backwards is lower than expected and represents problems with concentration and distractibility. Similarly, she is disorganized regarding serial presidents but remembers the presidents from Clinton through Kennedy. Her judgement is impaired by impulsiveness as indicated in the fire‑in‑the‑theater example. She is able to remember two out of three objects after five minutes, which is normal.



I have reviewed the psychological test results provided by Dr. Sperbeck in his report dated June 3, 1998 and his subsequent comments on July 30, 1998. Although neither the MMPI‑2 nor the MCMI‑III are diagnostic of Bipolar Disorder, each of these tests have multiple endorsements consistent with. this diagnosis. Individuals with Bipolar Disorder, manic type, have a lot of paranoid ideation and preoccupations with physical dysfunction. Her elevations on these scales therefore are consistent with this diagnosis. Also, chronic feelings of tension and nervousness are also consistent with Bipolar Disorder, as is irritability and hostility. On the MCMI‑III, obsessive compulsive personality features are elicited. It has been reported in the psychiatric literature for 70 years that individuals with manic depressive illness have obsessive compulsive personality traits between manic episodes or depressive episodes. Thus, her obsessive compulsive personality features elicited on the MCMI‑III are fully consistent with this diagnosis. Histrionic personality traits may be misidentified in bipolar disordered people because of their exuberant, effusive, emotive elation. Thus, this finding both on the MMPI-2 and MCMI‑III is consistent with this diagnosis. Finally, high levels of objective distress, tension, anxiety, and preoccupation with poor health as revealed on the batteries for depression, anxiety and sentence completion are also consistent with a diagnosis of Bipolar Disorder. In conclusion, then, the psychological test results obtained by Dr. Sperbeck are fully consistent with a diagnosis of Bipolar Disorder although many of the symptoms she complains about also are present in other psychiatric conditions such as the ones he has considered in his diagnostic impressions, and none of her test results provide an index of suspicion for an organic brain syndrome such as dementia or encephalitis.



Evaluating her permanent impairment using the AMA guidelines, 4' Edition:



Activities of daily living: 
No impairment



Social functioning: 

No impairment



Concentration: 


Mild impairment



Adaptation:  



Mild impairment



I believe Ms. Horn has not cooperated with important aspects of her treatment and that this failure to cooperate delayed her recovery and has made it incomplete. Specifically, she refused to take mood stabilizing medicine such as Depakote and an antidepressant such as Paxil. The evidence for this failure to cooperate is her history to me and is in the records of Dr. Holmes. I believe that had she taken those medications as prescribed, her disability could have ended two or three months after it started. My clinical experience is that when those medications work, and they work in 75 ‑ 90% of cases, the disability period is two to three months. Furthermore, it is more likely than not that any residual disability described above would not have occurred had she complied with treatment.



Based upon my review of Dr. Holmes' deposition and review of attachments, especially the letter from Rhonda Gardillo dated February 13, 1998, 1 believe Ms. Gardillo led Dr. Holmes to formulate his opinion of the case along the lines suggested by her. Her letter and his subsequent opinions seem to be a neat fit.



My prognosis for her is the same as existed before this recent emotional decompensation: excellent. She can work for long hours at a demanding job and expect to be creative, productive and fulfilled. Many highly esteemed, high‑achieving people have publicly acknowledged that they have Bipolar Disorders, such as Ted Turner, former Senator Tom Eagleton, and the columnist Art Buchwald.



Thus, it is my opinion that she is suffering from a Bipolar Disorder which is genetically driven and which was possibly manifested before the alleged job stressors accumulated. Certain external job events have been identified by her as job stressors (which led her to believe that they were causally linked to the onset of her symptomatology) but the weight loss, extra energy and insomnia, being early markers of Bipolar Disorder, would indicate this is not the case. The progression of her Bipolar Disorder followed one of the normal progressions of symptoms for this condition in its untreated state, and it is my medical opinion that job stressors did not substantially cause, aggravate or accelerate her psychiatric condition.  


Dr. Raffel testified in much greater detail at the December 10 and 11, 1998 hearing regarding his analysis.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.395(17) provides:  



"injury" means accidental injury or death arising out of and in the course of employment, and an occupational disease or infection which arises naturally out of the employment or which naturally or unavoidably results from an accidental injury; "injury" includes breakage or damage to eyeglasses, hearing aids, dentures, or any prosthetic devices which function as part of the body and further includes an injury caused by the wilful act of a third person directed against an employee because of the employment; "injury" does not include mental injury caused by mental stress unless it is established that (A) the work stress was extraordinary and unusual in comparison to pressures and tensions experienced by individuals in a comparable work environment, and (B) the work stress was the predominant cause of the mental injury; the amount of work stress shall be measured by actual events; a mental injury is  not considered to arise out of and in the course of employment if it results from a disciplinary action, work evaluation, job transfer, layoff, demotion, termination, or similar action, taken in good faith by the employer. 


AS 23.30.120(c) provides:  "The presumption of compensability established in (a) of this section does not apply to a mental injury resulting from work-related stress."  The Alaska Supreme Court ruled:  



To prevail, [Employee] had to establish by a preponderance of the evidence, without benefit of the presumption of compensability, that:  (1) "the work stress was extraordinary and unusual in comparison to pressures and tensions experienced by individuals in a comparable work environment"; and (2) the work stress, as measured by actual events, "was the predominant cause of the mental injury."  (Emphasis in original).  Williams v. State of Alaska 939 P.2d 1065, 1071 (Alaska 1997).


Each of the two elements are mandatory.  (Id. at 1072).  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71,72 (Alaska 1964).  Claims for a mental injury must be based on actual events, not an employee's perception of the events.  Arnold v. Tyson Seafoods Group, AWCB Decision No. 97-0253 (December 11, 1997).  


We find the testimony of Curtis Brooks, Nick Nickerhoffer, Jerry Quimby, and the affidavit of Reynaldo Devega provides a comparison of the pressures and tensions experienced by individuals not only in a comparable work environment, but the identical work environment.  Based on their testimony, we find the stressors the employee testified she experienced were neither extraordinary nor unusual.  Based on all the testimony presented, we do find the job may well have been stressful; and a chief steward may be called upon to handle stressful situations, including staff shortages, food spoilage, flooding, pests, or the like.  However, we find those to be exactly the types of events or circumstances that it is a chief steward's responsibility to handle.  We conclude that any actual stress the employee may have encountered at work was not extraordinary or unusual for a chief steward's position.  


Even had we found the events as described by the employee to be both extraordinary and unusual, we conclude that neither the actual events, nor the events as the employee perceived them, were the predominant cause of the employee's mental injury.  We base our findings on the preponderance of the medical evidence presented.


We give more weight to the opinions of Drs. Raffle and McKinnon.  We find Dr. Raffle provided a very detailed, thorough review of the employee's history and complaints.  Dr. Raffle testified he spent numerous hours one-on-one with the employee, taking a detailed assessment.  In contrast, Dr. Holmes testified that the longest period of time he spent with the employee was one hour.  He testified he only "managed her medications."  Dr. Holmes opted to defer to a psychologist regarding additional evaluations. 


Dr. McKinnon, on referral from the employee's doctor, opined that the employee's condition is not related to her work with the employer.  We find the fact he was referred by Dr. Holmes indicates his opinion is unbiased and bears an indicia of reliability.  Accordingly, we give additional weight to Dr. McKinnon's opinion.  


In conclusion, we find the employee has failed to prove with a preponderance of the evidence either of the two mandatory elements the Williams court determined are essential to prevail in a claim for mental stress.  Although, we recognize the employee's condition is real, we find it is not related to her work at Peter Pan, King Cove.   We conclude it is not a compensable injury.  The employee's claims are denied and dismissed. 


ORDER

The employee did not suffer a compensable, work-related injury.  The employee's claims are denied and dismissed.  


Dated at Anchorage, Alaska this _________________ day of _________________, 1999.



ALASKA WORKERS' COMPENSATION BOARD



___________________________________



Darryl L. Jacquot, 



Designated Chairman



___________________________________



S. T. Hagedorn, Member



___________________________________



Harriet Lawlor, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Valerie R. Horn, employee / applicant; v. Peter Pan Seafoods, employer; and  Trans Pacific Insurance Co., insurer / defendants; Case No. 9708675; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this _____________ day of _________________, 1999.

                             _________________________________

                             Debra C. Randall, Clerk
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     �See, February 2, 1999 prehearing conference summary.  


     �Dr. McKinnon explained the referrals in his December 4, 1998 deposition 9 - 10 as follows:


Q. 	I'm making that Exhibit 2 to the deposition. It says that the patient was referred to you by Dr. Bradlee Gerrish; is that correct?


	A. 	Yes.


	Q. 	And what was your understanding of what the purpose of the referral was, sir?


	A. 	Hold on for just a moment, if you will. Yes, here we are. I wanted to find Dr. Gerrish's referral letter dated June 26th, 1998. He said that he had received a call from Mr. Steve Holmes, a psychiatrist, with his request for neuropsychological and neurologic evaluation of this patient. He said that she has had persistent cognitive changes and some off balance ataxia and reduced coordination ever since an acute illness took place in Alaska in January 1997. Her emotional changes associated with that were reflective of a manic disorder.


	He goes on to talk about the complaints that she has presented to him. And he said, "Her exam to me confirms apparent ataxia and reduced coordination, although her movements are halting and could be a reflection of a psychological hysterical somatization. However, her symptoms, Dr. Holmes' impression, and her physical all suggest that further evaluation is appropriate.  








