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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ROBERT G. CHERNIKOFF,


)








)




Employee,


)




  Applicant,


)
FINAL








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 8206647

STUART ANDERSON'S RESTAURANTS,
)









)
AWCB Decision No.99-0060




Employer,


)
FILED IN ANCHORAGE,  AK








)
ON MARCH 17, 1999



and




)








)

NORTHERN ADJUSTERS/CNA,


)








)




Insurer,


)




  Defendants.


)

__________________________________________)


We heard Employee's Petition to set aside a November 6, 1985 Compromise and Release Agreement, in Anchorage, Alaska on February 9, 1999.  Employee appeared at hearing and represented himself.  Attorney Randal Weddel appeared at the hearing, representing Employer and Insurer.  We closed the record at the hearing's conclusion.


ISSUE

Should the November 6, 1985 Compromise and Release Agreement [C&R] be set aside?


SUMMARY OF FACTS AND PROCEEDINGS

Employee is a 48 year old man who injured injured his right shoulder, ribs and low back, on May 7, 1982, when he fell from a ladder while working as a maintenance man. In 1982 Employee filed a claim for benefits under the Workers' Compensation Act (Act).  Attorney Joseph Kalamarides represented Employee in his 1982 claim.


Employee testified he had graduated from Mount Edgecumbe High School and attended Sheldon Jackson College for one year, prior to his injury.  [Chernikoff Depo. at 5-6.]  Further, he received training as a welder, and had studied business management for one year at Anchorage Community College  [Id. at 7.] 


Employee has a history of work related injuries.  In January 1978, he injured his right leg and hip.  In June 1979 he injured his leg and back.  On June 13, 1980, Declan R. Nolan, M.D., diagnosed Employee with lumbar facet syndrome.  Following the May 1982 injury, Michael Newman, M.D., diagnosed Employee with a herniated nucleus pulposus at the L4-5 level.  Employee under went an L4-5 disc excision and L4-5 and L3-4 laminectomy.  In July 1983, Employee underwent follow-up surgery for an abscess at the surgical site.  In January 1984, Employee underwent a third surgery at Washington University Hospital to remove scar tissue around the L4 nerve root.  Employee has tested positive for hepatitis C since 1986, and there are indications it may have been contracted in the course of his third back surgery.  In March 1991, Employee underwent a fourth back surgery for removal of scar tissue at the L4-5 level, involving the L5 nerve root.  There is no indication Employee has realized significant pain relief or improvement in his back function as a result of the four surgical interventions.

Employee testified he has had constant pain in his back and leg since 1982.  Employee testified he has not worked since 1982.  [Id. at 15]


 Employee stated he was an alcoholic for several years prior to his 1982 injury, and has attended five or seven alcohol treatment programs.  [Id. at 23-24.]  Employee testified he had not imbibed alcohol for approximately eighteen months prior to the hearing.  Employee also has a history of treatment for depression and extensive use of narcotic pain medication.  Employee testified the only medication he had taken in the 24 hours prior to the hearing was ten milligrams of Roxycodone.  Employee testified he took this medication daily, and that it did not impair his ability to reason and understand the proceedings or his ability to represent himself.


In 1985, Employer and Insurer were represented in Employee's claim by attorney Robin Gabbert (Wilcox).  Employee testified attorney Kalamarides negotiated the settlement on his behalf.  Employee stated he did not have contact with Ms. Gabbert (Wilcox).  [Id. at 36-37.]  Employee testified at hearing that he never discussed any aspect of the settlement with Rebecca Carney (Tolley), the insurance adjuster.  Employee testified neither Ms Gabbert (Wilcox), nor Ms. Carney (Tolley) did anything to force him to sign the settlement agreement.  He stated, "nobody forced me to sign that piece of paper."  Further, Employee testified he did not sign the settlement because of anything the adjuster said to him, and affirmed the adjuster did not misrepresent anything to him. [Id. at 37]


Employee's signatures on the C&R are dated and notarized on October 11, 1985.  Employee testified he had been released from a 28 day alcohol treatment program on October 10, 1985, and learned of Employer's settlement offer in a letter from his attorney.  The following day he met with Mr. Kalamarides.  Employee testified he had not been drinking prior to signing the settlement agreement, however he had taken his daily dose of ten milligrams of Xanax and  Zoloft that morning.
  He stated he had taken these medications daily during his alcohol treatment.

    
At his deposition, Employee testified his attorney explained the C&R to him and Employee stated thought he understood everything.  [Id. at 36]  At hearing Employee testified he did not discuss the settlement with Mr. Kalamarides, or read it, before signing.  The C&R contains Employee's separately signed and sworn statement reciting,


I am the employee named in the foregoing Compromise and Release.  I have read the same, know the contents thereof, and the facts set forth therein are true and correct as I verily believe.  I have signed the Compromise and Release freely and voluntarily for the uses and purposes therein mentioned.


At deposition, Employee testified he thought he understood the terms of the agreement at the time he signed.  A hearing, he denied he thought he understood the settlement at the time he signed it.  He testified, "I just did not understand what I signed until a couple of weeks ago that I finally got the whole C&R and I read it.  And, I had to be out of my mind to sign a piece of paper like that, not knowing what I was doing at that time."  He further testified that "I still don't understand [the C&R] but it sounds bad for me, and I would not sign anything that sounds that bad towards me."


At deposition Employee testified he signed the C&R the day after he got out of alcohol treatment, because he needed money. [Id. at 36].  And, because his attorney told him it was the right thing to do. [Id. at 39-40]  At hearing, Employee denied that Mr. Kalamarides told him it was the right thing to do.


The terms of the November 6, 1985 C&R are incorporated herein by reference.  Under the terms of the settlement agreement, Employee waived all benefits under the Act, except future medical benefits, in exchange for the following consideration:


[t]he employer. . . will pay the employee the sum of $6,000.00 and will not deduct from this sum previous temporary total disability and permanent partial disability advances totalling $5,295 giving the employee a total realized settlement of $11,295.00 . . . 

Employee testified he received $6,000 after signing the C&R, and stated he believed this money "was to get him back on his feet again."


On October 20, 1985, the Board  rejected the proposed C&R because the record contained incomplete information concerning Employee's future earning capacity and Employee's waiver of vocational rehabilitation.  The C&R states in pertinent part,



The employee's vocation rehabilitation efforts were temporarily interrupted when he was hospitalized for depression and then incarcerated for a DWI in April of 1984. . . . a job possibility was located for the employee with Frontier Transportation.  However, a requirement of that position was a current Alaska driver's license however the employee was unable to obtain a driver's license due to a prior DWI.  . . . The employee was recently offered a position with Ban (sic) Gas[,] however the employee was unable to accept the position as he was involved in a treatment program required as part of a prior DWI conviction.


On November 1, 1985 Duane G. Mayes, the vocational rehabilitation specialist assigned to assist Employee with a vocational reemployment, filed a letter addressed to Morris, R. Horning, M.D., concerning the light duty position of LP gas service person for Employee. The letter states in pertinent part, 


. . . a job has been identified for Mr. Chernikoff with Van Gas . . Mr. Chernikoff will be given assignments by the employer to travel to residences through out the Anchorage area and fill propane and gas bottles. . . . We are hoping you [Dr. Horning] will indicate your approval at the bottom of this letter so Mr. Chernikoff can return to work 

A person identified as "Chris Scott, L.P.N.," signed Dr. Horning's name to the letter, indicating approval of the Van Gas job.  Although this letter states the position was available to Employee,  there is no evidence Employee in fact, knew of the position.  In "Addendum to Closure Report"  dated November 5, 1985,
 Mayes states he filed the November 1 letter concerning the Van Gas job, "with the hopes that the settlement process would be finalized."  The November 5 report stated the Van Gas job is still available, but Employee "would need to have his drivers license to be eligible for the position."  The proposed C&R was approved by the Board on November 6, 1985.  



With regard to future medical benefits, the C&R states in pertinent part, 


It is agreed that the employer and its workers' compensation carrier shall be responsible under the terms of the Alaska Workers' Compensation Act for reasonable and necessary medical expenses incurred and attributable to the incident referred to herein.


Employee testified at hearing that he did not understand that the C&R terms left medical benefits open.  Employee said he stopped submitting medical bills to the insurer because, shortly after the settlement was approved, he brought a medical bill to the adjuster, Ms. Carney (Tolley) and she told him she would not pay it.  Ms. Carney (Tolley) testified she had no recollection of denying payment of an Employee medical bill.  She testified, if she had denied payment of any Employee medical bill, she would have filed a controversion. [Carney Depo. at 9-10.]  The Board's file contains no record of a post-settlement controversion, or other activity in Employee's claim from the date of approval of the C&R, until April 1998.


Mr. Kalamarides testified by deposition.
  He represented Employee in the 1982 claim, but he had no recollection of the C&R, the settlement negotiations, or the facts of the case.  [Kalamarides Depo. at 7.]  He testified that he had no contact with Employee from November 1985 until January of 1997.  Mr. Kalamarides testified Employee indicated to him in January 1997, that Employee was aware he had settled the compensation portion of his case, but that he wanted to get his medical bills paid.
 [Kalamarides Depo. at 11]  Mr. Kalamarides testified he told Employee to submit his medical bills to the insurer, and depending on what position the insurer took, he would discuss continuing to represent Employee.  [Kalamarides Depo. at 9.]  At a May 21, 1998 prehearing, Employee amended his claim to assert the 1985 C&R should be set aside.  Mr. Kalamarides withdrew as Employee's attorney of record on June 1, 1998.


Mr. Kalamarides testified he had practiced workers' compensation law for 22 years and  it was his usual practice to explain settlement terms to his clients, to ensure his clients understand the are waiving rights under the Act and the implications of a settlement.  [Kalamarides Depo. at 7-8.]  He also testified it was his usual practice if a client appeared intoxicated, to defer decisions or discussions to another day.  [Kalamarides Depo. at 8.]


Employee testified he wished to set aside the C&R because he needs help paying medical bills. [Chernikoff Depo. at 45.]  When asked at hearing if he believed there was fraud or misrepresentation involved in the settlement, Employee testified the C&R was "exaggerated."  He mentioned the vocational rehabilitation dispute, but concluded that he could not remember how the C&R was exaggerated.


 Employee argued the C&R should be set aside because he did not understand the terms of the settlement agreement, and because he was taking medication, specifically ten milligrams of Xanax and Zoloft, at the time he signed it.  The only evidence Employee offered at hearing was his own testimony.  The evidence as to the medications Employee took on the day he signed the C&R is uncontroverted.


Employer argued Employee was not a credible witness.  Employer asserted that even if everything Employee alleged was true, his claims do not amount to duress or fraud sufficient to set aside a C&R.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

As 23.30.012 provides in pertinent part,


. . . the employer and the employee . . . have the right to reach an agreement in regard to a claim for injury . . . If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245.


It is very difficult to set aside an approved C&R agreement.  We do not have the power to void an approved settlement for a mistake of fact under AS 23.03.130.
  Although the Act does not expressly state whether the Board possesses the power to set aside a C&R, the Alaska Supreme Court concluded the Board has the implied power void a settlement, as a necessary incident to its adjudicatory powers.  Blanas v. Brower, Co., 938 P.2d 1056, 1062-3 (Alaska 1997)(citation omitted).  Further, the court held that, because of the beneficent purposes of the Act, the distinction between "regular fraud" and fraud on the court, and the time limitations applicable to setting aside civil judgments under Alaska Rule of Civil Procedure 60(b), are inapplicable to proceedings to set aside a C&R based on fraud.  Blanas at 1064.  Accordingly, although Employee's proceeding to vacate his C&R was filed more than twelve years after it was signed and approved, we will review his allegations, arguments and proofs to determine whether they meet the standards for overturning an approved settlement.  The only grounds articulated in our cases to set aside a settlement are fraud or duress.
  


 Although we find Employee was lucid, appropriately responsive, and did not seem to be impaired by drugs or alcohol during the hearing, we also find he was not especially articulate, despite his education.  Therefore, we reviewed the underlying record, as well as the evidence at hearing,  to determine whether there was evidence of duress.  


Our cases have adopted the following definition of "duress":



Any illegal imprisonment, or threats of bodily or other harm, or means amounting to, or tending to coerce the will of another, and actually inducing him to do an act contrary to his free will. . . . A condition where one is induced by wrongful act or threat of another to make contract under circumstances which deprive him of exercise of his free will.


Employee testified he was released from alcohol treatment the day before he signed the C&R and he needed of money.  He testified that "nobody forced me to sign that piece of paper." Employee may have felt economic pressure to settle his claim.  However, financial "duress" does not provide a basis to set aside an approved settlement, unless the financial hardship was created by Employer as a "means . . . to coerce" him to settle against his free will.
  


We find Employee was represented by able counsel, experienced in handling workers' compensation cases, whose prosecution of Employee's claim was made more difficult by Employee's alcohol-related criminal conviction during the pendency of Employee's claim.  We find there was no evidence at hearing that any financial pressure Employee may have felt was created by overreaching or improper interference by Employer's representatives.  We find Employee was not subject to duress created by Employer to coerce him  to settle his claim under circumstances that could be construed to deprive him of his free will.


We now examine the record to determine whether there is evidence Employee's assent to the C&R was the result of fraud.  We  look to Professor Larson's treatise for guidance on what constitutes fraud:


Fraud may be in the form of intentional deception, as when the employer dishonestly induced the signing of the agreement by telling the employee that this was necessary if the employee was to have his medical expenses paid, or falsely telling the employee he would be able to hold his old job; . . . . But "fraud" may also be constructive, and may even consist, for example, in the honest but entirely erroneous opinion, expressed by the insurance representative and insurance doctor in the agreement negotiations that claimant's condition would clear up in sixty days, when that opinion induced claimant to acquiesce in agreement.  As to doctors, courts have found constructive fraud sufficient to justify reopening when even an innocent misrepresentation has been made by a physician chosen by the employer or its insurer, and those representations have been relied on by the claimant.

3 A. Larson & Lex K. Larson, Workers' Compensation Law,  Sec. 81.51(b), at 15-1194.88-15-1194.92, (1995).  Other panels have found the following general legal definition of fraud is consistent with Professor Larson's treatise:


An intentional perversion of the truth for the purpose of inducing another in reliance upon it to part with some valuable thing belonging to him or to surrender a legal right.  A false representation of a matter of fact, whether by words or by conduct, . . ., which deceives and is intended to deceive another so that he shall act upon it to his legal injury. . . . 


The Alaska Supreme Court has not decided the issue of the proper standard of proof for overturning a C&R.
  The standard of proof for setting aside releases in common law personal injury cases for misrepresentation is set forth by the Alaska Supreme Court in Witt v. Watkins, 579 P.2d 1065 at 1068-70 (Alaska 1978).


Once the party relying on a release establishes that it was given with an understanding of the nature of the instrument, the burden is on the releasor to show by clear and convincing evidence that the release should be set aside. . . .; [for example] whether he relied on representations of the releasee or a physician retained by the releasee . . . .

The Alaska Workers' Compensation Board has followed the court's reasoning in Witt, and applied the same burden and standard of proof in workers' compensation cases for setting aside C&Rs based on allegations of fraud.
  


We find Employee was sufficiently educated to read and understand the nature of the C&R agreement.  We further find Employee testified that he received $6000 after he signed the C&R.  The Employee retained an attorney to represent him in his claim.  We find the record reflects significant adversarial litigation, particularly over the vocational rehabilitation issue.  We do not find credible Employee's testimony that he believed the $6000 he received after the signing the C&R were not settlement proceeds, but just "help him get on his feet."


We find credible Mr. Kalamarides' testimony that it was his usual practice to explain the terms of a settlement agreement is some evidence that he provided an explanation of the C&R to Employee.  We find Mr. Kalamarides testimony that Employee indicated he understood he had settled portions of his claim when Employee contacted him concerning medical benefits in 1997, is consistent with Employee understanding that he had settled his claim, and also consistent with  Employee failing to take any steps to claim additional workers' compensation benefits for over ten years after signing the C&R.  


We find Employee understood of the nature of the C&R as a partial settlement of his claims.  Therefore, to set aside the C&R, Employee had the burden of proving that his assent to the C&R was induced through fraud by clear and convincing evidence.


Employee testified he did not have contact with Employer's attorney, he never discussed any aspect of the settlement with the adjuster and he did not sign the settlement because of anything the adjuster said to him.  Employee affirmed that the adjuster did not misrepresent anything to him. [Chernikoff Depo. at 36-37.]  



A common element of "fraud" sufficient to set aside a settlement agreement, whether the fraud be intentional or constructive, is that the false representation must have "induced" the  employee's assent to the agreement.  Under Blanas, a fact known to the defendant, but concealed or not disclosed to an employee, may only constitute fraud if the erroneous fact was material to the employee's decision to accept a settlement or proceed to hearing.
  A hidden or undisclosed fact cannot be material to a settlement decision, or the basis for an employee's reliance, unless the employee has knowledge of the erroneous fact when he entered the settlement.


In response to a question concerning whether Employee believed there was fraud or misrepresentation in the settlement, Employee testified he thought the vocational rehabilitation dispute had been "exaggerated."  We examined the record relating the vocational rehabilitation process which was aborted and waived by the C&R.  We find the only matter which could rise to the level of a misrepresentation, relates to the position of LP gas delivery driver, which rehabilitation specialist Mayes identified for Employee on September 25, 1985.


The C&R states Employee's driving privileges were revoked in 1985 because of a DWI conviction.  Mayes' October 1 report characterized the Van Gas job as a "maintenance position."  The October 31 letter Mayes' tendered to Dr. Horning and filed with the Board on November 1, described the vacant position as "LP gas service person" and stated Employee's duties would  include "travel to Anchorage residences."  But, Mayes did not disclose until the November 5, 1985 "Addendum to Closure Report" (filed in December 1985, after the Board seemingly relied on the availability of the position to approve the C&R) that a valid drivers' license is a prerequisite for the position.  We find rehabilitation specialist Mayes addressed his reports and correspondence to the Ms. Tolley, the adjuster, therefore for the purposes of this analysis, we find we must impute Mayes' knowledge of the facts relating to the Van Gas job, and the requirement of a valid driver's license to the defendants.


Mayes' first characterized the Van Gas job as a "maintenance position."  In his letter to Dr. Horning, Mayes stated the Van Gas job required travel throughout the Anchorage area, but implies the only impediment to Employee's return to work was Dr. Horning's assent.  After the Board's approval of the C&R, Mayes' closure report disclosed that a valid driver's license is a prerequisite for the position.  If Employee had knowledge of the position, its availability, and seeming physical suitability, the failure of Mayes to disclose the need for a driver's license may have constituted fraud.  However, if Employee never knew about the Van Gas job, he could not have relied on the possibility of getting that job when he waived reemployment benefits and therefore nondisclosure of the requirement for a drivers license could not have been material to Employee's decision to sign the C&R. 

 
In his October 1, 1985 report, Mayes stated he was prohibited by personnel at the "Clitero Center for alcohol treatment" from contacting Employee on September 25, 1985, and could not advise Employee of the position or the interview Mayes' had scheduled for the following day.  The date when Mayes' October 1, report may have been served on Employee's attorney cannot be determined from the record.  It was not  filed with the Board until October 25, 1985.  We find there is no evidence Employee had actual knowledge of the possibility of a Van Gas job when he signed the C&R on October 11, 1985.  


We find Mr. Mayes' October 31, 1985 letter soliciting Dr. Horning's approval of the Van Gas position could not have been relied upon by Employee in signing the settlement agreement on October 11, 1985.  We further find there is no evidence Employee had knowledge of Dr. Horning's November 1, 1985 approval of the Van Gas position, or the inference in Mr. Mayes' letter that only the doctor's approval was necessary for Employee to return to work.


We have found there is no evidence Employee had knowledge of the availability of the Van Gas position, or Dr. Horning's approval of it.  We therefore find Employee could not have relied on the availability of the Van Gas position when he signed the C&R, or when he permitted the proposed C&R to remain pending before the Board until it was approved on November 6, 1985.  Since reliance on a false statement of material fact is a necessary element of fraud sufficient to set aside a C&R, we find Employee has failed to prove by clear and convincing evidence, or even a preponderance of the evidence, his agreement to the was based on fraud.



Finally, we address Employee's argument that because he had allegedly ingested doses of the drugs Xanax and Zoloft on the day he signed the C&R.  In effect, Employee argues these drugs deprived him of his ability to reason and understand the consequences of his actions,  and therefor the C&R should be voided.  


 With regard to claims of mental incompetence as a ground to set aside a settlement, the leading workers' compensation treatise states:


Ignorance or misunderstanding on the claimant's part will not in itself justify reopening a settlement or award if the employer had nothing to do with inducing claimant's misapprehension. . . . [W]hen he says that he was incapable of understanding the legal implications of the agreement he signed, reopening will not be granted in the absence of fraud or insanity.  And even as to insanity, North Carolina has ruled  that an assertion that claimant was mentally incompetent at the  hearing due to his brain injury was not of itself sufficient ground to set aside the judgment denying compensation. 

3 A. Larson & Lex K. Larson, Workers' Compensation Law, Sec. 81.51(b), at 15-1194.92-15-1194.95, (1995).  


Employee testified inconsistently in his deposition and at hearing concerning whether he had read, thought he understood, or discussed the C&R with his attorney at the time of signing.  We find Employee's hearing testimony regarding his lack of understanding that he was signing a release, the failure of his attorney to discuss and explain the settlement terms, and his attorney's lack of advice regarding whether to sign the agreement, was not credible.


We find Employee was represented by an attorney experienced in worker's compensation practice.  Employee retained an attorney to protect his legal interests.  We find there is no credible evidence Mr. Kalamarides did not competently discharge his duties to Employee.  Employee's representation by attorney Kalamarides in the litigation and negotiation of the settlement agreement substantially weakens whatever merit Employee's argument may otherwise enjoy.


Employee testified he had been released from a 28 day in-patient alcohol treatment program the day before he signed the C&R.  The record indicates this Employee's alcohol treatment had been ordered as part of Employee's sentance for DWI.  We find Employee's testimony that he had not been drinking prior to signing the C&R was credible.  We find Employee failed to produce medical evidence, or any evidence whatsoever concerning the effects of either Zoloft or Xanax on cognitive abilities.  Further, Employee did not testify as to the actual effects of these drugs on his ability to understand, reason or comprehend the consequences of his action on the day he signed the C&R.  His argument is only that he ingested these drugs on the morning he signed the C&R, as he did every day during this period, and he did not understand the release terms, and therefore the C&R must be set aside.

  
We find an absence of competent and credible evidence that Employee was in fact deprived of his reason by virtue of the medications he had taken. We find no evidence Employee's attorney knew or should have known Employee was legally incompetent at the time he signed the C&R.  We conclude Employee has failed to prove, by clear and convincing, or even by a preponderance of the evidence, that he was mentally incompetent to enter into the  settlement agreement or that the C&R should be overturned.


ORDER

Employee's petition to set aside the November 6, 1985 Compromise and Release is denied and dismissed.


Dated at Anchorage, Alaska this _________________ day of _________________, 1999.



ALASKA WORKERS' COMPENSATION BOARD



___________________________________



S. Constantino, Designated Chairman



___________________________________



Steve Hagedorn, Member



___________________________________



John A. Abshire, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of ROBERT G. CHERNIKOFF, employee / applicant; v. STUART ANDERSON'S RESTAURANTS, employer; and NORTHERN ADJUSTERS/CNA, insurer / defendants; Case No.8206647; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this _____________ day of _________________, 1999.


                             _________________________________

                                                  BRADY D. JACKSON, III, Clerk
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     �  Zoloft is used  for treatment of depression and does not cause sedation or interfere with psychomotor performance.  Physicans' Desk Reference (52 ed. 1998) at 2229-30.  Xanax is used  for treatment of anxiety disorder and panic disorder.  Clinical studies of the adverse effects of Xanax on cognitive functioning varied with the condition for which it is prescribed.  Fewer patients treated with Xanax for anxiety disorder, reported the drug caused confusion, than patients who received a placebo.  Approximately eight percent more patients treated with Xanax for panic disorder, reported the drug caused a cognative disorder, than patients who received a placebo. Physicans' Desk Reference at 2294-8.


     �  The microfiche copy of this report bears a stamp indicating it was filed with the Board on December 13, 1985.


     �  Employee waived the attorney client privilege, and was present during Mr. Kalamarides' deposition. 


     �  The Board "Diary" for Employee's case contains an entry for January 21, 1997 that states "01 27 97 NOTE [Employee] CALLED, WANTS MEDICAL BENEFITS, CHANGED ADDRESS."


     � Olsen Logging Co. v. Lawson, 856 P.2d 1155, 1159 (Alaska 1993).


     �  Hashmi v. Pan Alaska Fisheries, AWCB Decision No. 98-0031 (February 11, 1998); Smith v. Commonwealth Electric Co., AWCB Decision No. 94�0141 (June 16, 1994); Travers v. American Building Maintenance Co., AWCB Decision No. 94�0140 (June 16, 1994); Klemme v.Eagle Hardware & Garden, AWCB Decision No. 96�0471 (December 16, 1996). 


     �  Hashmi v. Pan Alaska Fisheries, AWCB Decision No. 98-0031 (February 11, 1998); Blanas v. Brower, AWCB Decision No. 97-0252 (December 9, 1997)(on remand)(citing Black's Law Dictionary 452 (5th ed. 1979).


     �  Blanas v. Brower, AWCB Decision No. 97-0252 (December 9, 1997)(on remand)


     �  Hashmi, supra; Blanas, supra,(quoting Black's Law Dictionary 594 (5th ed. 1979)).


     � Clark v. Municipality of Anchorage, 777 P.2d 1159, 1161(1977), fn.3 states:





	The Board and both parties assume that Witt controls the modification or vacation of a compromise and release which has been approved by the Board.  We note that some courts treat releases of this type differently than they would a simple release of tort liablity.  See, e.g. Johnson v. Workmen's Compensation Appeals Bd., 2 Cal.3d 964, 88 Cal. Rptr. 202, 207, 472 P.2d 1002, 1007 (1970); Chavez v. Industrial Accident Comm'n, 49 Cal.2d 701, 321 P.2d 449 (1958)  Because all parties agree that Witt should control this case, we do not decide this issue.


     �  Hashmi, supra.


     �  Blanas, 938 P.2d at 1064.





