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ALASKA WORKERS' COMPENSATION BOARD
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P.O. Box 25512
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AMY PETTINGILL,



)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9629887

MOOSE LODGE #1266,



)









)
AWCB Decision No.99-0068




Employer,


)
Filed in Anchorage, Alaska








)
March 31, 1999



and




)








)

GAB ROBINS NORTH AMERICA, INC.,
)








)




Insurer,


)




  Defendants.

)

___________________________________)



On February 25, 1999, we heard Employee's claim for temporary total disability (TTD), permanent partial impairment (PPI), and medical benefits, transportation, interest, and attorney fees, in Anchorage, Alaska.  Employee participated telephonically and was represented by attorney Joseph A. Kalamarides.  Attorney Robert L. Griffin represented the Moose Lodge #1266, and its insurance carrier, GAB Robins North American, Inc. (Employer).  We closed the record on March 9, 1999.


ISSUES

(1)
Was Employee injured in the course and scope of her employment?


(2)
Is Employee's claim barred under AS 23.30.100 for failure to timely report her injury to Employer?


(3)
Is Employee entitled to an award of attorney fees?


INTRODUCTION

At the hearing, the parties donned this matter to be the proverbial "he said/she said" case.  We agree.  For ease of reading, we first set forth Employee's evidence, followed by Employer's evidence, a summary of procedure, and the parties' legal arguments.


SUMMARY OF EVIDENCE 

I.
EMPLOYEE'S EVIDENCE

Employee testified she was hired by Employer, on October 4, 1996, to work as a Sunday breakfast cook.
  Employee testified her first day of work was Sunday, October 6, 1996.


Employee testified the bar manager, Craig Lynch, asked her to interview the following Saturday, October 12, 1996, for the position of interim bar manager.  Employee testified the interim bar manager would fill-in for Lynch, from January through March 1997, while he was commercial fishing.


Employee testified she injured her low back on October 12, 1996, the day of her second interview.  Employee testified she was certain of the date, despite previously stating it was October 13, 1996, because it was Saturday, otherwise known as "taco day."  Employee testified she slipped on a piece of plywood, at the rear exit door of the lodge, and fell on her buttocks as she was entering the building.
  Employee testified she got up from the fall, and interviewed with Lynch for the interim bar manager position.  Employee testified during the interview she discussed her fall with Lynch.  Employee testified Lynch said he could not get the workers' compensation forms for her because they were locked up, and he did not have the keys.  Following the interview for interim bar manager, Employee testified she took an "inventory" of the items needed for the breakfast meal the next morning, October 13, 1996.


Employee testified Ila Smith saw her fall on October 12, 1996.  In her deposition, however, Smith testified she did not see Employee fall but, rather, Employee told her of the fall immediately after it happened.
  Smith testified although she did not know the date Employee fell, she was sure it was a Saturday morning because that is the only morning Smith works for Employer.
  Smith also testified Employee was bringing in grocery items for the breakfast meal the following day, Sunday.


Employee testified she first sought medical care from Terry L. Bartley, D.C., of the Cordorva Chiropractic Clinic.  Dr. Bartley's October 19, 1996 chart notes state Employee had a gradual onset in the past 1-2 weeks without a known injury or illness.  Employee testified she told Dr. Bartley she fell and hurt her back, and requested x-rays.  Employee further testified Dr. Bartley did not take x-rays, but did adjust her back.  Employee testified the adjustment did not provide any relief for her pain.


On October 20, 1996, Employee testified she reported to the Cordorva Community Medical Center's (CCMC) emergency room because of continued back pain after the fall.  The medical history section of the October 20, 1996 admission form states Employee fell "last Saturday [October 12, 1996] landing directly on buttocks."  The October 21, 1996 CCMC physical therapy notes state: 


P[atient] states that 1 week and 2 days ago [October 12, 1996], she slipped on ice and feel [sic] onto back, buttocks. . . . She had a chiropractic Rx a few days ago and it hurt worse following [illegible]. . . She had had chiropractic care a year ago for "similar" problem and it resolved.  


The October 23, 1996, CCMC physical therapy notes state:


The pain is a result from a fall 12 days ago [October 11, 1996] of which she slipped on ice and fell onto back.  She waited approximately 4 days before seeking chiropractic care of which she states she saw him once and her pain increased following treatment.


The October 23, 1996 CCMC Discharge Summary, prepared by Matthew J. Gaspar, M.D., states: 


Amy's a 28 year old white female with a history of low back pain emanating over the last three to four weeks.  She has seen the chiropractor Terry Bartley for this without resolution of her symptoms.  She came to the Emergency Room unable to move.  She was lying on her back, she had great difficulty standing, she was walking hunched over and she was unable to sit on the toilet or to care for herself in any manner.


Employee testified she received flowers from Employer's Board of Directors while she was hospitalized at CCMC from October 20-23, 1996.  Employee testified Ila Smith and Chris Belgarde, two employees from work, visited her while she was at CCMC.  Ila Smith testified she did not recall clearly whether she visited Employee in the hospital, but believed she did.
  Chris Belgarde testified she visited Employee in the hospital because Employee shared a room with her girlfriend who was also in the hospital.


On October 30, 1996, Dr. Gaspar referred Employee for an MRI and a consult with Timothy I. Cohen, M.D., neurosurgeon.
  Following his November 7, 1996 examination of Employee, and review of the MRI results, Dr. Cohen states:


[O]nset of low back and bilateral lower extremity pain on October 18, 1996.  She was hospitalized for this on October 20, 1996. . . . Review of Ms. Pettingill's MRI shows an L5-S1 disc which is eccentric to the left.  I have discussed this finding with her and a course of disc disease.  She wishes to try conservative therapy. . . .


Employee testified she interviewed with the Board of Directors members (Members), for the interim bar manager position, either in November or December 1996.  At the interview, Employee testified she told the Members she could only fill Lynch's position temporarily because she needed to go to Oregon for back surgery due to her slip and fall injury in October 1996.  Employee testified the Members offered her the position of interim bar manager and she accepted.  After the meeting, Employee testified some of the Members asked her if she had completed the necessary paperwork for her back injury.


Employee testified in February 1997, she told Karen Hottinger, Employer's bookkeeper at the time, that her back was still hurting as a result of her October 1996 fall.  Employee testified she quit working for Employer in March 1997.


On April 8, 1997, Employee testified she sought a second opinion from Karen A. Fagan, M.D., at Sacred Heart Medical Center in Eugene, Oregon.
  Dr. Fagan's report states:


This pleasant, 28 year old . . . presents with low back and bilateral leg radicular pains which occurred following a fall last October when she slipped on some ice.  She experienced severe and excruciating low back pain which became so intense that she was hospitalized with narcotic analgesia to bring her pain symptoms under control. . . . She is here for a second opinion. . . . 



. . . .


She denies any previous trauma to the low back.  In 1991 she had an insidious onset of low back pain without leg pains which was treated with chiropractics.  The pain resolved over about a week's time.  She has had no further problems with her back until she slipped on the ice and fell in October of 1996 as described above.  (Emphasis added).

Dr. Fagan performed a left L5-S1 microdiskectomy on April 25, 1997.


On February 10, 1998, Employee testified she called Hottinger and told her she was filing a workers' compensation claim for her back because it had not improved.  Hottinger's notes from the telephone conversation state:


Amy Pettingill called[.]  Back not doing good[,] has decided to file worker's comp claim[.]  [F]ell by side door the day she came in for an interview with Craig - not yet an employee[.]  We will be getting paperwork[.]  We never filed any reports of any kind[.]  Craig witnessed fall per Amy.
 

Member Steve Ujioka wrote on the note, "Kathy[,] notify Mooseheart [Insurance] re liability." 


Employee testified Cordorva is a very small community where everyone knows everyone else, and their business.  Employee testified she personally knew Lynch for several years at the time he hired her as a Sunday cook, and when he asked her to interview for the interim bar manager's position.  Employee also testified that Lynch, as well as the Members, all knew she had been involved in an automobile accident/assault in 1993 with her husband.  Employee testified she suffered a broken nose and stitches, but did not have any back injuries as a result of the 1993 accident.  Employee also testified Lynch and the Members knew she injured her back once on a fishing vessel.  Employee testified she received treatment for that injury and recovered fully.  Employee further testified her own private insurance paid for her treatments, not the vessel's workers' compensation insurance as alleged by Employer.

II.
EMPLOYER'S EVIDENCE

Lynch testified Employee fell the day of her initial job interview with Employer on October 4, 1996.
  Lynch testified Employee was not hired until the Members interviewed Employee and approved her for the position of breakfast cook.
  Lynch testified, "had she suffered an injury like that on the job or in any way shape or form, there's no way I would have not had her covered by workers' comp.  There's no way I would have let it go."


At the hearing, Hottinger testified Employee fell on October 4, 1996, the day of her initial job interview.  However, upon our questioning, Hottinger testified Employee never said she fell on October 4, 1996, but, rather, Hottinger assumed Employee fell on October 4, 1996.  Hottinger testified she further assumed Employee was not covered under workers' compensation insurance because she fell on the day of her initial job interview.  Hottinger testified Employee told her about the slip and fall in February 1997.  Hottinger testified although she normally would tell the Members about Employee's February 1997 report of her fall, she did not tell them because she believed Employee was not covered under workers' compensation.  Hottinger testified Employee contacted her in February 1998 to inform Hottinger she was filing a workers' compensation claim.  Hottinger testified she informed Member Ujioka of Employee's contact in February 1998.  Hottinger testified Member Ujioka instructed her to contact Employer's insurance carrier.  


At the hearing, all of the Members
 testified: 


(1) Lynch had authority to hire, and did hire, Employee as a part-time Sunday breakfast cook without the Members' approval; and


(2) at the December 1996 interim bar manager interview, Employee told the Members she could only fill the position for a temporary period of time because she was going outside for back surgery, however, Employee did not state why she needed the surgery and the Members did not ask her.


Member LeMasters testified he knew of Employee's October 1996 slip and fall accident prior to the December 1996 interview.  LeMasters testified Lynch told him of the accident a few days after it happened, and described it as a "nasty" fall.  LeMasters testified although he knew of Employee's October 1996 accident, he did not ask Employee why she was going outside for surgery until after the December 1996 interview.  LeMasters testified Employee said she needed the surgery because of an injury on a fishing vessel, and she minimized her October 1996 slip and fall accident.  Members Ujioka and Anderson also testified they knew of Employee's October 1996 slip and fall prior to the December 1996 interview, however, they could not be specific as to the date they learned of the accident. 


Linda Kreider, Employer's bookkeeper since February 1998, testified she reviewed all of Employee's personnel records.  Kreider testified Employee's first paycheck, #6097, is for the period from October 1, 1996 through October 15, 1996.  Kreider testified the check was for $50.00, minus the requisite deductions, and was Employee's compensation for her first day of work on October 13, 1996.  Kreider testified Employer did not hire Employee with a formal contract.  Kreider testified the only documents maintained in Employee's file to establish her date of hire would be her application and her W-2 Withholding Allowance forms.  Kreider testified Employee was hired on October 4, 1996, because both documents were dated October 4, 1996.


SUMMARY OF PROCEDURE

Employee filed a Report of Occupational Injury or Illness (ROI) on March 23, 1998.  That portion completed by Employee states she injured her back on "October 13, 1996 [when] she slipped and fell at the exit door."  On April 23, 1998, Employer controverted all benefits because: (1) Employee did not timely file her notice of injury under AS 23.30.100; (2) medical records did not document Employee sustained an injury on the job; and (3) the presumption of compensability under AS 23.30.120 did not apply.


On May 29, 1998, Employee filed a claim for compensation benefits.  On June 22, 1998, Employer again controverted Employee's claim and filed an Answer.  We heard this matter on February 25, 1999.


SUMMARY OF ARGUMENTS

Employee argues she was hired on October 4, 1996, and injured on "taco day," October 12, 1996.  Under AS 23.30.395(2), Employee argues she was injured in the course and scope of her employment while performing activities at the direction of Employer, i.e., the interim bar manager interview and inventory for breakfast the next day.  Finally, Employee argues she timely filed a ROI on March 23, 1998.  Alternatively, Employee argues under AS 23.30.100(d)(1) we should excuse her late-filed ROI because Employer had knowledge of the injury and was not prejudiced by her failure to give timely notice.  Employee is also requesting an award of attorney fees.


Employer argues Employee was not injured in the course and scope of her employment because she was injured on October 4, 1996, prior to being hired.  Employer argues Employee's claim is barred under AS 23.30.100 because she did not timely file a ROI.  Employer further argues Employee's late-filed ROI should not be excused under AS 23.30.100(d).


FINDINGS OF FACT & CONCLUSIONS OF LAW
I.
WAS EMPLOYEE INJURED IN THE COURSE AND SCOPE OF HER EMPLOYMENT?


A.
Was Pettingill an "employee" of Employer?


Alaska Statute 23.30.265 provides in part:


(12) "employee" means an employee employed by an employer as defined in (13) of this section;


(13) "employer" means the state or its political subdivision or a person employing one or more persons in connection with a business or industry coming within the scope of this chapter and carried on in this state.


Before an employee/employer relationship arises for the purpose of workers' compensation, an express or implied contract of employment must exist.
  The formation of an express contract requires an offer encompassing its essential terms, an unequivocal acceptance of the terms by the offeree, consideration, and an intent to be bound.
  We have recognized there are two essential terms to an offer of employment that must be sufficiently definite so the parties promises and performance are "reasonably certain."
  First, the employer must specify the duties of the position offered.  Second, the employer must specify the prospective employee's rate of pay.
  The presumption of AS 23.30.120(a)(1) does not apply to the question of whether an employment relationship existed between the worker and employer.


We find an express contract of employment did exist between the parties which created an employee/employer relationship.  We make this finding for the following reasons.  First, we find Lynch had express authority to hire part-time help for Employer without the Members' approval.  Next, we find the following events all occurred on October 4, 1996:


(1)
Employee completed an application for a part-time Sunday breakfast cook;  


(2)
Lynch interviewed Employee for the part-time position, and described the duties to include purchasing the necessary stock items, meal preparation, cooking, and clean-up;


(3)
Lynch offered to compensate Employee in the amount of $50.00 for each Sunday she worked as a breakfast cook;


(4)
Employee accepted Lynch's offer to work as a part-time Sunday breakfast cook for $50.00 per Sunday; and


(5)
Employee completed a W-2 Withholding Allowance form.


We further find Employee's timesheets verify she received $50.00 for each Sunday she worked as a breakfast cook.  We also find Employee's timesheets verify her first day of work was October 13, 1996.  We therefore conclude an express contract was formed between Employee and Employer, through Lynch, and which contained an offer encompassing its essential terms, Employee's unequivocal acceptance of the terms, consideration, and an intent to be bound.


B.
Was Employee acting in the course and scope of her employment at the time of the accident?


Alaska Statute 23.30.120(a) provides in part: 


In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of the chapter. . . .


The presumption contained in AS 23.30.120(a)(1) applies to the issue of whether an employee's conduct occurred in the course and scope of employment.
  For the presumption to attach, the employee initially must show some evidence of a preliminary link between his or her activities and the job.
  Once the employee produces some evidence that he was injured while acting in the course and scope of employment, a statutory presumption of compensability arises.
  As applied to course-and-scope issues, the mere filing of a claim does not give rise to the presumption.  There must be some evidence that the claim arose out of, or in the course of, employment.


We find Employee has adduced sufficient evidence to trigger the presumption.  We make this finding as follows.  Employee testified she reported to work on Saturday, October 12, 1996, for two reasons: (1) Lynch requested she come in to interview that day for the position of interim bar manager; and (2) she was responsible for taking an inventory of which grocery items she needed to purchase for the following day's breakfast meal, purchasing the items, and bringing them back to the lodge.  We further find Smith saw Employee bringing in grocery items the day Employee told her she fell.  We find the October 20, 1996 CCMC emergency room admission form states Employee fell "last Saturday [October 12, 1996] landing directly on buttocks."  We find the October 21, 1996 CCMC therapy notes state Employee slipped on ice and fell "1 week and 2 days ago [October 12, 1996]."  We therefore find Employee was injured on October 12, 1996, in the course and scope of her employment, and the burden of producing contrary evidence shifts to Employer.


To rebut the presumption, Employer must produce "substantial evidence" that "either (1) provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminates any reasonable possibility that the employment was a factor in the disability."
  Substantial evidence is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.
  Evidence presented by Employer that simply points to other possible causes of Employee's injury or disability, without ruling out work-related causes, cannot overcome the presumption of compensability.


Because the presumption shifts only the burden of production to Employer, and not the burden of proof, we examine Employer's evidence in isolation.
  We defer questions of credibility and the weight to give Employer's evidence until after we have decided whether Employer has produced a sufficient quantum of evidence to rebut the presumption that Employee's injury occurred in the course and scope of her employment.


We find Employer presented substantial rebuttal evidence, such that the presumption of compensability drops out and Employee must prove her claim by a preponderance of the evidence.  We make this finding as follows. Lynch testified Employee fell on October 4, 1996, prior to being interviewed for the part-time position of Sunday breakfast cook, and was not yet an employee.  We find Dr. Bartley's October 19, 1996 chart notes state Employee had a gradual onset of low back pain in the past 1-2 weeks without a known injury or illness.  We find the October 23, 1996 CCMC discharge summary states Employee had "a history of low back pain emanating over the last three to four weeks."


Because Employer overcame the presumption, Employee has the burden of proving all elements of her claim by a preponderance of the evidence.
  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."
  A longstanding principle in Alaska workers' compensation law is that inconclusive or doubtful medical testimony must be resolved in the employee's favor.
  We also now consider the credibility of the witnesses, and the weight to give the party's evidence.


Reviewing the record as a whole, and considering not only direct testimony, medical records and findings, and other tangible evidence, but also our experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above,
 we find Employee was injured on October 12, 1996, in the course and scope of her employment.  We make this finding for several reasons.


We give the greatest weight to the documentary evidence, as compared to the lay testimony, in this case.  We weigh the documentary evidence more heavily because it is what it is:  whereas, the testimony presented at the hearing, and through depositions, by both Employee and Employer's witnesses were replete with inconsistencies, inaccuracies, and seeming misrepresentations.


We find the documentary evidence proves Employee was hired on October 4, 1996, and her first day as a Sunday breakfast cook was October 13, 1996.  We find, based on the CCMC October 20, 1996 emergency room admission form, CCMC October 21 and 23, 1996 therapy notes, Dr. Fagan's notes, and testimony from Employee and Smith, Employee injured herself on October 12, 1996.  We find Employee was at work on Saturday, October 12, 1996, to interview for the interim bar manager position, and to take inventory and drop off grocery items for the Sunday breakfast meal the next day.  We find whether Employee was taking inventory of needed groceries, or dropping off groceries already purchased, they are both "activities performed at the direction or under the control of the employer."  We therefore conclude Employee proved her claim by a preponderance of the evidence.

II.
IS EMPLOYEE'S CLAIM BARRED UNDER AS 23.30.100 FOR FAILURE TO TIMELY REPORT HER INJURY TO EMPLOYER?


Alaska Statute 23.30.100 provides, in pertinent part:


(a)  Notice of an injury . . . shall be given within 30 days after the date of such injury . . . to the board and to the employer.


(b)  The notice must be in writing, contain the name and address of the employee and a statement of the time, place, nature, and cause of the injury or death, and be signed by the employee or by a person on behalf of the employee. . . .


The statutory exceptions for the 30-day notice requirement are set forth in AS 23.30.100(d), which provides:


(d)
Failure to give notice does not bar a claim under this chapter


(1)
if the employer, an agent of the employer . . . or the carrier had knowledge of the injury . . . and the board determines that the employer or carrier has not been prejudiced by failure to give notice;


(2)
if the board excuses the failure on the ground that for some satisfactory reason notice could not be given; [or]


(3)
unless objection to the failure is raised before the board at the first hearing of a claim for compensation in respect to the injury or death.


Under AS 23.30.100, an employee must provide formal written notice of an injury to the Board and her employer within 30 days of the injury.  Unless a statutory exception applies, failure to give notice within 30 days bars a claim under the Alaska Workers' Compensation Act.  The Alaska Supreme Court has held "the thirty-day period can begin no earlier than when a compensable event first occurs," and when "by reasonable care and diligence it is discoverable and apparent that a compensable injury has been sustained."


"Timely written notice of an injury is required because it lets the employer provide immediate medical diagnosis and treatment to minimize the seriousness of the injury, and because it facilitates the earliest possible investigation of the facts surrounding the injury."
  A failure to provide timely notice that impedes either of these two objectives prejudices an employer.
  If a legally sufficient written notification would only duplicate the information Employee had already communicated verbally to Lynch, it would require an exceptional set of circumstances for this difference in the form by which the information was conveyed to prejudice Employer.


In this case, we find Employee injured her back on October 12, 1996.  We find Employee knew, on October 12, 1996, she suffered a work-related injury.  We find Employee did not consult a physician until October 19, 1996, when she saw Dr. Bartley for her continued back pain.  Accordingly, we find Employee's injury became a compensable event on October 19, 1996.  Therefore, we conclude Employee was required, under AS 23.30.100, to file a written notice of injury no later than November 18, 1996.


We find Employee told Lynch she had slipped and fallen, just outside the exit door, as she was coming to meet him for an interview.  We find Employee verbally communicated to Lynch the same information contained in her March 23, 1998 ROI, with one exception:  the ROI lists October 13, 1996 as the date of injury.  Whether the date of injury was October 12 or 13, 1996, we find Lynch had actual verbal knowledge of all the relevant facts to Employee's work-related injury no later than October 26, 1996.  We find the Members sent flowers to Employee during her three-day hospital stay from October 20-23, 1996.  We find one or two employees visited Employee while she was hospitalized during this time.


We further find Lynch communicated this information to Member LeMasters within a few days of talking to Employee.  We find Employer, through Lynch and Member LeMasters, had actual knowledge of all the facts contained in Employee's March 23, 1998 ROI no later than October 31, 1996.  We find Employer was neither prejudiced in providing immediate medical diagnosis and treatment to minimize the seriousness of the injury, nor in conducting the earliest possible investigation of the facts surrounding the injury.  Therefore, we conclude Employee gave timely verbal notice and her claim is not barred under AS 23.30.100.  

III.
IS EMPLOYEE ENTITLED TO AN AWARD OF ATTORNEY FEES AND LEGAL COSTS?


Employee requested an award of actual attorney fees and legal costs in her claim.  Alaska Statute 23.30.145(b) provides:



If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


In order to recover attorney's fees in excess of the statutory minimum, 8 AAC 45.180(b) provides, in pertinent part:


An attorney requesting a fee in excess of the statutory minimum in AS 23.30.145(a) must (1) file an affidavit itemizing the hours expended, as well as the extent and character of the work performed, and (2) if a hearing is scheduled, file the affidavit at least three working days before the hearing on the claim for which the services were rendered; at the hearing, the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the affidavit was filed.


Our regulation, 8 AAC 45.180(d)(2), sets forth the criteria to be considered when attorney fees are awarded under AS 23.30.145(b), and provides:


In awarding a reasonable fee under AS 23.30.145(b) the board will award a fee reasonably commensurate with the actual work performed and will consider the attorney's affidavit filed under (1) of this subsection, the nature, length, and complexity of the services performed, the benefits resulting to the compensation beneficiaries from the services, and the amount of benefits involved.


Our regulation 8 AAC 45.180(f) governs the award of legal costs and provides, in pertinent part, as follows:


The board will award the applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim.  The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim.


We find Employer controverted Employee's claim.  We find the nature of this claim was litigious.  We find Employee prevailed on the issue she brought before the Board, and is therefore entitled to an award of attorney's fees.  Employee's attorney's affidavit was timely filed, and itemized legal costs.    


After reviewing the affidavit, we find Employee's attorney fees and related legal costs comport with the nature, length, and complexity of the services performed.  We further find the fees and legal costs were reasonable and necessary.  We conclude, under AS 23.30.145 and 8 AAC 45.180(f), Employee is entitled to the requested attorney fees and legal costs.


ORDER

(1)
Employee was injured in the course and scope of her employment on October 12, 1996.


(2)
Employee gave timely notice of her injury to Employer and her claim is not barred under AS 23.30.100.


(3)
Employee is awarded actual attorney fees and legal costs.


Dated at Anchorage, Alaska this _________________ day of _________________, 1999.



ALASKA WORKERS' COMPENSATION BOARD



___________________________________



Gwendolyn Feltis, Designated Chairman



___________________________________



Phil Ulmer, Member



___________________________________



John Abshire, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of Amy Pettingill, employee / applicant; v. Moose Lodge #1266, employer; and Gab Robins North America, Inc., insurer / defendants; Case No. 9629887; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this _____________ day of _________________, 1999.

                             _________________________________

                             Sierra McKeever, Clerk
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