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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MIKEL L. HENRY,




)








)




Employee,


)




  Applicant,


)
FINAL








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9329386

SANDSTROM & SONS, INC.,


)









)
AWCB Decision No. 99-0077




Employer,


)          Filed in Anchorage, Alaska








)          On April 9, 1999.



and




)








)

ALASKA NATIONAL INSURANCE CO.,
)








)




Insurer,


)




  Defendants.


)

__________________________________________ )


We heard the employee's petition for "Rehearing or Modification" of AWCB Decision No. 97‑0174 (August 8, 1997) (hereinafter "Henry") in Anchorage Alaska, on February 24, 1999.  Attorney Charles W. Coe represented the Employee.  Attorney Randall J Weddle represented the employer and insurer.  We closed the record at the hearing's conclusion.

ISSUES

1.
Should we reconsider Henry under AS 44.62.540?

2.
Should we modify Henry  under AS 23.30.130?

 CASE HISTORY AND SUMMARY OF THE EVIDENCE
Prior Proceedings

The employee alleged he injured his back on July 23, 1993.  Twenty‑one months later, on April 4, 1995, he filed a written notice of injury.  On April 24, 1995, the employer controverted all benefits and disclaimed knowledge of the employee's injury.  Three years after the date of his alleged injury, on July 23, 1996, the employee filed a Workers' Compensation Claim.  On January 28, 1997, the employee filed an Affidavit of Readiness for Hearing.  The case was bifurcated and the employee represented himself at hearing on the employer's petition to dismiss.


In Henry, incorporated herein by reference, the panel
 decided the employee's claims were barred because he failed to give the employer timely notice of his injury under AS 23.30.100
 and because he failed to timely file a claim for benefits under AS 23.30.105(a).
  In Henry, the panel made the following relevant findings of fact and conclusions of law: 

1.  
The employee suffered increasing back pain which he knew was related to his work and incurred a medical expense by the end of August 1993. Therefore, the employee's duty, under AS 23.30.100(a) to give the employer written notice of his injury within thirty days, arose by the end of August 1993.  

2.
A written notice of injury requires a statement of "(1) the type of injury and the body part affected, and (2) a description of how the injury happened."  

3
Statements the employee made to his foreman, Don Dennis, in July and August 1993, were sufficient to give Dennis "actual 'knowledge' that he suffered a new [back] injury or aggravation of a pre-existing [back] condition."
  

4.
The employee's statements to Dennis did not "describe for his foreman just how the injury happened,"
  Therefore, the employer did not receive the same information required on a written notice of injury.  It concluded the employee's failure to describe for Dennis how the injury happened, caused prejudice to the employer, under the standard in Tinker v. Veco, Inc., 913 P.2d 488, 492 (Alaska 1996).

5.
The employee did not give written notice of his injury until April 1995, and by implication the April 1995 notice was legally sufficient.  If the employer had received timely notice it could have secured immediate diagnosis and treatment of employee's back condition which could have minimized the injury and could have negated the necessity of surgery.  

6.
Between the time of injury and giving written notice in April 1995, the employee had received chiropractic treatment (which the employee believed worsened his condition),  underwent back surgery and worked numerous jobs that could have injured his back further.

7.
The employee's failure to give written notice until April 1995 "severely impeded the employer's ability to provide 'immediate medical diagnosis and treatment to minimize the seriousness of the possible injury,'"
 and thus, caused prejudice to the employer.

8.
"It would be nearly impossible for the employer in April 1995 to ascertain what exactly transpired with the employee's back condition in July and August 1993: "witnesses, either could not be found (as in the case of Mr. Dennis) or their memories would have become clouded by the passage of time;" and factors intervened (work for other employers, chiropractic treatment  and  back surgery) "which the employer could not investigate in 1995."

9.
The employee's failure to give written notice until April 1995 severely impeded the employer from carrying out the earliest possible investigation of the facts surrounding the injury," and, thus caused prejudice to the employer.

10.
The employee knew he injured his back and knew his injury was related to the work he was doing by August 31, 1993.  It found the employee's back condition was not a latent injury.  It concluded the employee's claim was barred by AS 23.30.105(a) because it was not filed within two years after August 31, 1993


On September 5, 1997, the employee filed a request for reconsideration or modification on the grounds that "several items were taken out of context and [factually] confused."  The Board did not act on the employee's request for reconsideration.


On June 28, 1998, the employee filed an "amended" Worker's Compensation Claim reasserting his original claims.  On November 23, 1998, the employee amended his petition to assert we should reconsider or modify Henry based on mistakes of fact that would be shown from the presentation of new evidence: (1) the testimony of his foreman, Don Dennis, to show the oral notice of injury the employee gave at the job site in August 1993 was sufficient for the employer to timely investigate and minimize the employee's injury, (2) the testimony of the employee's physician, Dr. Schurig, to show the employee and his medical providers were confused as to the nature, extent, and work relatedness of his back injury until long after August 31, 1993, and (3) the employee's testimony that he became depressed after his back injury, and depression prevented him from understanding his injury and effectively prosecuting his case.  The employee argued his depression "constitutes a latent defect" tolling the time to file a claim under AS 23.30.105.  The employee also asserted the employer's affirmative defenses of late notice and late claim are barred by equitable estoppel.

Evidence at Hearing

In support of his petition the employee testified
 as to (a) his efforts to locate Dennis prior to the last hearing, (b) his recent successful efforts to locate Dennis, (c) the evidence he believed Dennis would provide, (d) the evidence Dr. Schurig would provide and the reason he did not call Dr. Schurig at the last hearing, and (e) the depression he suffered after his injury that prevented him from filing earlier written notice of his injury, filing a timely claim, and effectively presenting his case at the March 1997 hearing.

(a)
 Employee's Previous Efforts to Locate Dennis.



The employee testified that after finishing his job with the employer on August 31, 1993, he spoke with his former foreman, Dennis,in December 1993.  He advised Dennis of his November 1, 1993 back surgery and asked Dennis if he would support his claim for worker's compensation benefits. The employee testified Dennis said "he would not make a statement against the company because he did not want to see their comp rates increase."  The employee stated he lost contact with Dennis after this discussion.


The employee testified he tried to locate Dennis before the March 1997 hearing by  informally asking Kevin Handley (an employee or former employee of the employer) and the members of his local union if they had seen or heard from Dennis.  No one had.  He contacted Dennis' wife, and she told him Mr. Dennis was in jail in Mexico.

(b) 
The Employee's recent efforts to locate Dennis.


The employee testified that approximately three or five months ago, he got the name of Dennis' mother from the union local.  Through Dennis' mother, the employee learned Dennis lived in Mexico seasonally, and secured his address and telephone number.  The employee testified he called Dennis in Mexico and identified himself, whereupon Dennis hung up.  Neither the employee, nor his counsel, has had any other contact with Dennis.

(c) 
The Evidence Dennis Could Provide

The employee stated, if Dennis were to testify and testify truthfully, Dennis' testimony would be consistent with that given by the employee and a co‑worker at the March 25, 1997 hearing.  The employee believed Dennis' testimony would show the employer had sufficient notice of the employee's back injury prior to August 31, 1993, so that any prejudice to the employer from oral, rather than written notice, resulted of the employer's inaction and not from a lack of opportunity to minimize the medical consequences of  the employee's injury or to  investigate the claim.


 Specifically, the employee testified Dennis would state as follows:

He was the employee's foreman.  He knew the employee performed heavy labor that could have induced a back injury.  He referred to the employee and a co‑worker as "a cripple and a lame man."  He observed the employee in "excruciating pain" after the bus ride to the job site, and that he could not walk normally for an hour afterwards.  The employee told him "laying down and hammering horizontally was killing me."  The employee told him "climbing an 80 foot tower was taking its toll."  The employee told him his "back was bothering him more and more" during the job.  He observed a worsening of the employee's back condition during the job.  He observed the employee was in severe pain and "incapacitated" at the end of the workday.  The employee told him he was receiving chiropractic treatment.  The employee told him the chiropractor had diagnosed a back sprain.  He did not provide the employee with notice of injury forms.  He did not file a report of the employee's back injury.

(d)
Dr. Schurig's Evidence and the Reason he did not Testify at the March 1997 Hearing.

The employee asserted we should permit Dr. Schurig to testify because the work relatedness of employee's back injury "was not known to be an issue until the August decision and order was entered.  The evidence was not available at that time."


"Dr Schurig will also clear up the Board's factual findings that Mr. Henry should have known that his injury was work related.  . . .  Dr. Schurig can verify that there was confusion on the part of Mr. Henry and the medical care providers as to how his injury occurred, such that Mr. Henry did not file a timely written notice.

(e) 
The Employee Became Depressed

The employee testified that following his injury in August 1992 he "fell apart." He testified that  raising young children, a post-injury drop in his wage earning capacity, and Dennis' refusal to testify in support of the employee's workers' compensation claim made him "out of sorts" and so depressed that he could "barely function."  He testified he withdrew and hid.  He did not want anyone to know he had a permanent back injury, because he believed, if anyone knew,  he would not get future work, particularly work in the diving industry.  The employee testified his depression impaired his ability to understand and "sort out" his claim and to effectively present his case.  The employee testified he did not seek treatment or counseling for his depression and did not disclose his mental condition to the Board at the earlier hearing.

The Employer's Arguments.

The employer asserted we lack jurisdiction to hear a reconsideration more than 30 days after issuance of Henry. The employer argued we should deny modification because the employee's petition does not comply with 8 AAC 45.150(d).  


The employer asserted, even if Dennis' were to testify to all the facts the employee alleged he could, it would have no effect on the findings in Henry.  The employer argued Dr. Schurig's testimony about what the employee "should have known" concerning the work relatedness of his injury is irrelevant, because Henry found the employee, in fact, knew he had suffered a work-related injury on August 31, 1993.  The employer also asserted the employee fails to show why Dr. Schurig's evidence could not have been presented at the March 1997 hearing.  The employer asserted there is no competent evidence depression prevented the employee from timely filing a claim and no explanation why evidence of depression could not have been presented at the March 1997 hearing.  Finally, the employer asserted the employee's estoppel claims are new legal arguments beyond the Board's jurisdiction to consider in a petition for modification.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.
Our Power to Reconsider Henry Has Expired.

We derive our authority to reconsider decisions from AS 44.62.540 that provides, in part:


(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party. To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision. The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent. If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied. (Emphasis added.)



We find from the Board's proof of mailing, that the Henry decision was mailed to the employee, at the address he provided to the Board for all service and correspondence concerning the case, on August 8, 1997.  We find the employee filed a petition for reconsideration on September 5, 1997.  We find the Board took no action on the employee's petition for reconsideration.  


The employee asserted by failing "to let Mr. Henry know if it [the employee's September 5, petition] was a proper reconsideration," the Board's jurisdiction to reconsider Henry continues.  We find the employee's argument contradicts the express provisions of the statute.  We conclude, under AS 44.62.540 (a), when the Board took no action on the employee's petition within 30 days after August 8, 1997, the employee's petition was denied.  We find the Board's power to reconsider Henry expired on September 8, 1997.  We find we have no jurisdiction to reconsider the August 8, 1997 Henry decision.  Accordingly, we deny and dismiss the employee's petitions for reconsideration.

2.
Our Power to Modify Henry  is Limited to Mistakes of Fact and Changed Conditions.

The Board has no power to modify its decisions except by virtue of an express statutory provision.
   AS 23.30.130 confers power on the Board to modify its earlier decisions, and provides in pertinent part,


(a)  [u]pon the application of any party in interest on the ground of a change in conditions . . . or because of a mistake in the determination of a fact, the board may before . . . one year after the rejection of a claim, review a compensation case . . . the board may issue a new compensation order which . . . award[s] compensation.

Our regulation implementing subsection 130, 8 AAC 45.150, provides in pertinent part,


(a) The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.

. . . 


(d)  A petition for rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail



(1) the facts upon which the original award was based;



(2) the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if a party has newly discovered evidence, an affidavit from the party or the party's representative stating the reason why, with due diligence, the newly discovered evidence supporting the allegation could not have been discovered and produced at the time of the hearing; and



(3) the effect that a finding of the alleged mistake would have upon the existing board order or award.  (Emphasis added.)   


The employee stated the first allegedly mistaken finding of fact as follows: "[t]he Board found the employer did not know the nature of the injury and how it happened . . ."
  The employee asserted this finding is mistaken because "[t]the employer knew about this injury via their agent and chose not to report it, investigate it, and not to controvert it in a timely manner."
  The employee asserts the effect of finding this fact correctly is the employer is "barred  from a[n AS 23.30].100 or .105 defense."  The employee seeks to have us hear the testimony of Dennis to correct the alleged mistake.


We find the employee knew Dennis' awareness of his allegedly work-related injury was important to his case.  The employee and his co-worker, David Clark, testified at the March 1997 hearing concerning the employee's work activities, his obvious pain behaviors on the job site, statements to Dennis about his back injury, and statements Dennis made in return indicating an awareness of the employee's back infirmity in July and August 1993.   We find Dennis' testimony is not "newly discovered evidence," but evidence known to the employee which was not produced at the hearing. 


We find the employee's efforts to produce Dennis' at the hearing consisted of informally asking members of his union local whether they had seen or heard from Dennis, and calling his wife.  Dennis' wife allegedly told him Dennis was in jail in Mexico.   The employee did not seek to have the March hearing continued until Dennis' whereabouts could be ascertained with reasonable certainty.  He did not include Dennis on his witness list or call him at hearing.


The employee testified he did not ask the employer if it knew of Dennis' whereabouts or if it had a means to contact him.  He testified he was advised during prehearings regarding the procedure for calling witnesses at hearing and the availability of subpoenas to compel testimony and the production of documents.  The employee testified knew the union local kept addresses and telephone numbers of its members, and that he could secure that information with a Board subpoena, but he did not attempt to subpoena the local union records regarding Dennis' whereabouts. 


The employee testified he now believes Dennis may not have been in jail in 1997, and that Dennis' wife may have deliberately misinformed him about Dennis' whereabouts.  The employee testified he recently located Dennis through information provided by the union local.  There is no evidence the same information could not have been secured with a subpoena in 1997.  We find the employee failed to exercise due diligence in attempting to produce Dennis' attendance at the March 1997 hearing or to ascertain his whereabouts with reasonable certainty.  
We find the employee was aware that Dennis' knowledge concerning the employee's injury would be critical to his sustaining his claim under AS 23.30.100 (d)(1) and (2).  Nonetheless, on January 28, 1997, the employee filed an affidavit of readiness for hearing.  The affidavit stated in bold letters "Do not submit this form unless you are fully prepared for hearing."  At a February 24, 1997 prehearing, the employee consented to setting the hearing on the employer's petition to dismiss on March 25, 1997.  We find the employee made an informed judgement to proceed to hearing without Dennis' testimony.  


We find there is no evidence as to what testimony Dennis would actually give.  The employee testified when he recently tried to discuss the matter with Dennis by telephone in Mexico, Dennis hung up on him.  Although the employee testified at length concerning what evidence he believed Dennis could offer, we find the employee's testimony in this regard is  self-serving speculation.


Henry found Dennis was the employer's agent in charge, and the proper person for employee to notify of his injury.  Based upon testimony by the employee and a co-worker, Henry found "the employee did present to his foreman sufficient information to give him actual 'knowledge' that the employee suffered a new injury or aggravation of a pre‑existing condition in July and August 1993."
  At the employee's deposition, at the March 1997 hearing, and again at our hearing, the employee testified concerning three job activities, hammering, climbing and grubbing, that particularly aggravated his back condition.  He testified he discussed those activities with Dennis on the job site and told him they were causing him back pain.  The employee now seeks to have Dennis testify that he knew these activities caused the employee's injury.  We find, even if the employee was able to produce Dennis, and Dennis testified to every fact the employee speculated he would, and we found Dennis' testimony to be credible, it would not demonstrate an erroneous finding of fact was made in Henry.


The Board in Henry concluded untimely notice that impedes either the employer's ability to investigate the facts surrounding the injury or its ability to provide medical treatment to minimize the seriousness of the injury, prejudices the employer.
  Henry also found the employee's April 1995 written notice of injury caused prejudice to the employer on both counts.
  
The employee asserted the finding that his failure to provide written notice of injury until April 1995 impeded the employer's ability to effectively investigate the claim, and the finding of prejudice to the employer based thereon, is erroneous.   The employee did not assert the finding of prejudice based on impairment of the employer's ability to minimize the injury was mistaken.  We find the employee waived any mistake of fact relating to the employer's ability to minimize the employee's injury and any finding of prejudice to the employer, based thereon. Therefore, even if we were to modify our finding of fact as the employee suggests, there would be no effect on the conclusion that the employer was prejudiced by untimely notice because the late notice impaired the employer's ability to minimize the employee's injury.


In the employee's hearing brief, filed on May 23, 1997, he asserted he did not "have knowledge of [the] work related nature of [his back] condition from a doctor until September 6, 1996."    The Board in Henry found:


. . . the facts show otherwise.  . . .  By the end of August [1993, the employee] had incurred medical expenses to see Dr. Rothgery for his back problems.  We find that was a compensable event.  Consequently, written notice of injury should have been given within 30 days of that time. [Henry at 5.] . . . As noted previously, the employee had knowledge of the nature of his disability and its relation to the work he was doing for the employer by August 31, 1993.  [Henry at 11.]


The employee asserted this finding is mistaken because he


. . . went to see a chiropractor after leaving the job and thought that he had a strained back. . . In late 1993 and early 1994, Mr. Henry was uncertain whether this injury was the result of his chiropractors care, the work related injury, or both.
 


. . . in 1993 after the injury Mr. Henry was misinformed by Dr. Rothgery as to the nature and extent of his injury.  Furthermore, Mr. Henry was lead to believe that his disc damage was the result of poor chiropractic care.  Dr. Schurig can verify that there was confusion on the part of Mr. Henry and the medical care providers as to how his injury occurred such that Mr. Henry did not file a timely written notice.
 


We find the employee's arguments are inconsistent with his testimony.  He testified his back condition became significantly worse during the last two weeks on the job and caused him to lose sleep, effected his ability to walk, and sometimes left him in "excruciating pain."  He testified Dr. Rothgery diagnosed a back sprain.  After leaving the job, the employee sought an unscheduled treatment from Dr. Rothgery on September 9, 1993.  Dr. Rothgery's chart note for that visit indicates the employee's pain was substantially worse than it was two weeks earlier.  We find, based on this evidence, the employee had actual knowledge of the relationship of his injury, or injury aggravation, to his employment on August 31, 1993.


We further conclude this finding is consistent with the evidence regarding the events and the employee's actions during the following three months.  The employee testified Dr. Rothgery's last treatment, on September 9, 1993, further aggravated his back condition.
  He then began treating with Dr. Schurig.  The employee testified he began to believe there may have been  be a work relationship between his back problems and his work with the employer when he discussed the question with Dr. Schurig in September and October 1993.  While he was off work recuperating from the November 1, 1993 back surgery, the employee contacted Dennis in December of 1993, and asked him if he would support a claim by the employee for workers' compensation benefits.
  The employee testified he did not file a written notice of injury because he did not believe he could prevail on a compensation claim without a corroborating witness.


The  employee testified that the attorney's he contacted concerning his back injury in late 1993 and early 1994 told him he seemed to have a claim for workers' compensation.  We find the employee actually knew he had a work related injury by August 31, 1993.  We find any possible confusion the employee may have had about the extent of his injury was "clarified" when Dr. Schurig diagnosed a herniated disc, and certainly by November 1, 1993, when he underwent a surgical discectomy.  Further, we find any conceivable "confusion" the employee may have had about the nature and extent of his injury and its work relatedness, as well as his duties to provide the employer with written notice of injury and his obligation under AS 23.30.105(a) to timely file a claim, was "clarified" when he received legal opinions that he had a workers' compensation claim.


We find the employee has failed to show that Dr. Schurig's evidence was newly discovered, or demonstrate any reason why it could not have been produced at the March 25, 1997 hearing.  Further, if we accept the employee's recitation of Dr. Schurig's evidence at face value, we find Dr. Schurig's testimony would be insufficient to overcome the Board's findings of fact based on the employee's own testimony.


We find the diagnosis of depression and allegation mental impairment sufficient to be the equivalent of mental incompetence, or to toll the running of AS 23.30.100 or .105,
  is a complex medical question requiring expert medical testimony.
  Attached to the employee's November 23, 1998 petition is a letter from the employee to the Board which states in part, "I am currently seeking evaluation and testing from Providence Hospital Psychiatry Group."  The employee testified he has not had any professional counselling or treatment for depression.  We find the employee failed to produce competent evidence of depression or mental illness of any nature. We find the employee's testimony that he suffered depression following his injury is of little or no probative value.  Based on the entire record, we find the employee's testimony he was so severely mentally impaired he could not understand his injury, its relation to his employment, give timely written notice of injury, timely file a claim, or effectively prosecute his case is not credible.  AS 23.30.122.


The employee makes passing reference to estoppel arguments.  We find the employee fails to allege any facts supportive of this argument.  Further, we find the employee's estoppel arguments are new legal arguments which should have been raised at the prior hearing, and are beyond our power of modification under AS 23.30.130.


ORDERS 

1.  
The employee's petition for reconsideration is denied and dismissed.

2.
The employee's petition of rehearing or modification is denied and dismissed.


Dated at Anchorage, Alaska this _________________ day of _________________, 1999.



ALASKA WORKERS' COMPENSATION BOARD



___________________________________



Philip E. Ulmer, Member



___________________________________



Valerie K. Baffone, Member

        I respectfully dissent from the majority's decision.  I agree with the majority that our power to reconsider Henry expired in September 1997.  I therefore agree, we have no power to review conclusions of law in Henry.  By failing to appeal that decision final, the employee permitted those conclusions of law to become law of the case.  See Moog v. National Bank of Alaska, 846 P.2d 806, 809-10 (Alaska 1993).  Accordingly, I agree we lack jurisdiction to review the Henry panel's legal conclusion the employer's knowledge of the injury, under AS 23.30.100(d)(1), requires knowledge how the injury happened.  


Nonetheless, I would find, based on the testimony of the employee and Clark, Dennis had actual knowledge the employee's work activities, specifically, climbing, hammering, and grubbing, caused the employee's work related injury by August 31, 1993.  
Further, I note that in the April 1995 written notice of injury, which Henry implicitly found was legally sufficient, the employee described how the injury occurred as follows:  "Progressive aggravation (Repetition) of movement 'twisting and lifting'."  I would find the employee's  written notice of injury duplicated the same information the employee communicated to Dennis while on the job in August 1993.  Tinker v. Veco, Inc., 913 P.2d 488, 492 (Alaska 1996).  I would further find the employer was not prejudiced by the difference in the form in which that information was conveyed by the employee.  I would find, instead, any prejudice to the employer, from the oral notice the employee gave to Dennis by the end of August 1993, resulted from Dennis's choice not to act on the knowledge he possessed, and not because Dennis' knowledge was insufficient or the employee failed to give notice to him in writing.


      I would find the employer had knowledge of the injury 
under AS 23.30.100(d)(1) by the end of August 1993.  I would find there was no prejudice to the employer from the employee's failure to give notice of his injury in writing.  I would modify Henry to find that his claim is not barred by AS 23.30.100.

       I concur with the majority's conclusion the employee's right to compensation for disability is barred under AS 23.30.105.  Nonetheless, in my view, since I would find the employer had sufficient knowledge of the injury in August 1993, and was not prejudiced by the employee's failure to give notice of injury in writing, the employee is not necessarily precluded from claiming medical benefits under AS 23.30.095(a).  See Wells v. Ketchikan Kitchen & Bath, AWCB Decision No. 98-0074 (March 25, 1998); Stepovich v. H &S Earthmovers, AWCB Decision No. 85-0229 (August 1, 1985).



___________________________________



S. Constantino, Designated Chairman


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of MIKEL L. HENRY, employee / applicant; v. SANDSTROM & SONS, INC., employer; and ALASKA NATIONAL INSURANCE CO.', insurer / defendants; Case No.9329386; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this _____________ day of _________________, 1999.



_________________________________



DEBRA C. RANDALL, Clerk

�








     �   The panel that originally heard the case consisted of Russell E. Mulder, Designated Chairman, Patricia A. Vollendorf and S. T. Hagedorn.  On July 23, 1997, Ms. Vollendorf was replaced on the Board by the Governor and could not take action in the case.  Since issuance of Henry, Mr. Mulder retired, and so could not participate in the present proceeding, and Mr. Hagedorn was unavailable to hear this matter. The employee and the employer expressly waived all objections to the panel and the members impaneled to hear Employee's petition for reconsideration or modification.


     �  AS 23.30.100 provides pertinent part: 


	(a) Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer. 


	(b) The notice shall be in writing, contain the name and address of the employee and a statement of the time, place, nature, and cause of the injury or death . . .


	.... 


	(d) Failure to give notice does not bar a claim under this chapter 


		(1) if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice; 


 		(2) if the board excuses the failure on the ground that for some satisfactory reason notice could not be given; 





     �  AS 23.30.105(a) provides in pertinent part: 





	The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after employee has knowledge of the nature of the employee's disability and its relation to the employment and after disablement ....





     �  Henry at 7.


     �  Henry at 7.


     �  As discussed below, we conclude our power to review conclusions of law expired. By failing to timely appeal any errors of law, the conclusions of law in Henry became law of the case and binding on us in review AS 23.30.130.  Nonetheless, our application of the law of the case as stated in Henry to the facts presented on this petition for modification should not be interpreted as this panel's approval of the interpretation of the rule in Tinker or Cogger v. Anchor House, 936 P.2d 157 (Alaska 1997) applied in Henry.


     �  Henry at 9, (quoting Defermo v. Municipality of Anchorage, 941 P.2d 114, 118 (Alaska 1997)).


     �  Henry at 9.


     �  The employer did not object to the taking of the employee's testimony.


     �  Employee's Petition for Rehearing or Modification, at 4�5.


     �    Id. at 3.


     �  Sulkowsky v. Morrison�Knudsen, 919 P.2d 158, 163 (Alaska 1996)(citation omitted).


     �  Employee's Hearing Brief, at 4.


     �  Employee's Petition for Rehearing or Modification, at 4.


     �  Henry at 7.


     �  Henry at 8, (citing Defermo 941 P.2d at 118).


     �  Henry at 8-9.


     �  Employee's February 17, 1999 Hearing Brief at 2. 


     �  Employee's November 23, 1998 Petition for Rehearing or Modification at 3.


     �  We note the general rule is that the consequences of medical negligence committed while treating a compensable injury are themselves compensable if the earlier injury was a substantial factor contributing to the nonindustrial injury.  Cook v. Alaska Workmen's Compensation Board, 476 P.2d 29, 35 (Alaska 1970).


     �  The employee's petition stated "[t]he employee contacted his supervisor again regarding his condition and that it was work related to his employment during 1993."  [Employee's Petition for Rehearing or Modification at 1.]


     �  AS 23.30.105(c) provides in pertinent part, "[i]f a person who is entitled to compensation under this chapter is mentally incompetent . . . the provisions of (a) of this section are not applicable so long as the person has no guardian or authorized representative, . . ." 	


     �  Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985); Burgess Construction v. Smallwood, 623 P.2d 313, 316 (Alaska 1981).





