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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

THOMAS A. PHILLIPS,
)



)


Employee,
)
SUPPLEMENTARY ORDER


  Applicant,
)
DECLARING DEFAULT AND 



)
DEFAULT ORDER


v.
)



)
AWCB CASE No. 9728640

C&A DISTRIBUTORS,
)

 (Uninsured),
)
AWCB Decision No. 99-0080



)



Employer, 
)
Filed with AWCB Fairbanks
    
   
  Defendant.
)
April 15, 1999

                                   )


We heard the employee's request for a default order against this employer in Fairbanks, Alaska on April 8, 1999.  Attorney Nelson Traverso represented the employee.  Attorney Warren Taylor represented the employer.  We heard this case with a two-member panel, a quorum under AS 23.30.005(f).  We closed the record at the conclusion of the hearing.

ISSUE

Shall we issue a default order under AS 23.30.170 against this uninsured employer for failing to timely pay penalties awarded to the employee in AWCB decisions number 98-0278 (November 3, 1998) and 98-0286 (November 18, 1998)?

CASE HISTORY AND SUMMARY OF THE EVIDENCE

The employee developed left arm ulnar nerve pain and numbness in January 1997, while working as a warehouseman for the employer, a pull-tab and bingo supply distributer.  He verbally reported this injury to his employer, but initially no Report of Occupational Injury or Exposure was filed because the employer had permitted his workers' compensation insurance coverage to lapse in June 1995.


The employee continued to work for the employer, but his symptoms continued and he filed an injury report on January 15, 1998.  This report listed no specific date of injury.  The employee sought the care of orthopedic surgeon Jeremy Becker, M.D., who diagnosed cubital tunnel syndrome of the ulnar nerve from overuse, arranged diagnostic testing with neurologist James Foelsch, M.D., and provided conservative care.  The employee suffered no compensable time loss, and went to work for another business in February 1998.  On June 17, 1998, the employee filed a Workers' Compensation Claim, requesting medical benefits, penalties, and interest from the employer; together with a second injury report, listing the injury date as January 1997.  


On August 31, 1998, Dr. Becker found the employee medically stable and rated him with a six percent whole-person permanent partial impairment (PPI) under the American Medical Association Guides to the Evaluation of Permanent Impairment, (AMA Guides), fourth edition.  Dr. Becker also recommended ulnar nerve surgery.  On September 15, 1998, the employee filed, and served on the employer, a Medical Summary with Dr. Becker's PPI rating. 


We heard the case on Thursday, October 29, 1998.  In the hearing Dr. Becker testified the employee suffers cubital tunnel syndrome, and that his systematic lifting of heavy boxes of supplies is most likely the cause of it.  He testified the injury has resulted in a "mild ulnar entrapment", the basis for the PPI rating.  Dr. Becker also testified that ulnar nerve release and transposition surgery is a standard remedy to ease the symptoms.  He testified the surgery is fairly routine, taking approximately an hour, and that the employee would need two to four weeks recovery before he could return to the heavy lifting of his work. 


In our decision, AWCB Decision 98-0278 (November 3, 1998), we found the presumption of compensability applies to the employee's claim for benefits, and the employer  produced no actual evidence to dispute the work-relatedness of his condition, the accuracy of the PPI benefits, or the reasonableness and necessity of his medical treatment.  We found the employee entitled to $8,100.00 in PPI benefits under AS 23.30.190, based on Dr. Becker's rating of six percent impairment.  We found the employee entitled to medical benefits under AS 23.30.095(a) for his medical care to date, and for reasonable and necessary continuing medical benefits as the course of recovery requires.  


We specifically ordered the employer to provide medical benefits under AS 23.30.095(a) for the employee to undergo ulnar release and transposition surgery, if the employee elects to proceed, as well as TTD benefits under AS 23.30.095(a) for work-time-loss necessary for recovery from the ulnar surgery.


We additionally ordered the employer to pay the employee a 25 percent penalty under AS 23.30.155(e), an amount totaling $2,025.00, on all PPI benefits, as well as a 25 percent penalty on all medical benefits that had been unpaid over seven days since due.  We found the employee entitled to interest under 8 AAC 45.142 on all PPI benefits, and on all late or unpaid medical benefits, from the date those benefits were due.  We awarded the employee $925.00 in attorney fees and $35.00 in legal costs under AS 23.30.145(B) and 8 AAC 45.180.


The employer filed a Petition for Reconsideration on November 16, 1998, contending he had never received notice that $8,100.00 in PPI benefits were due to the employee until our decision.  He argued no penalty should be imposed in the absence of notice.  


In our decision on reconsideration under AS 44.62.540, AWCB Decision 98-0286 (November 18, 1998), we noted 
AS 23.30.190 specifically provides a mechanism for employers and insurers to get notice of the amount of PPI benefits to which an injured employee is entitled.  The employer receives notice of the whole-person, percentage, permanent partial impairment rating under the AMA Guides.  The employer then, simply and mechanically, multiplies that percentage times $135,000.00.  The employer then bears the responsibility of providing the resulting benefits in a lump sum, and in a timely manner.  We found the employer received notice of the employee's PPI rating, and failed to pay anything.  Consequently, we reaffirmed our decision and order of November 3, 1998, and reaffirmed our award of penalties.


On December 29, 1998 the employee filed a Motion for Supplemental Order for Declaration of Default, alleging the employer failed to pay the $2,025.00 in penalties we awarded in our November 3, 1998 decision and order.  In the Motion, the employee also claimed a 25 percent penalty under AS 23.30.155(f) for the employer's failure to timely pay, as ordered.  He claimed $2918.83 in additional penalties under AS 23.30.155(f), and $519.00 in interest.


We heard the employee's Motion on April 8, 1999.  The employee testified the employer has paid all the specific amounts of PPI benefits, attorney fees, and costs awarded in our November 3, 1998 decision and order; but the employer has not yet paid the $2,025.00 in penalties we awarded in our previous decisions.

  
The employee testified he and the employer still had disputes over the medical benefits and TTD benefits we awarded, and over penalties for those benefits.  He testified they had been negotiating a settlement of all claims, but he was dissatisfied with the proposals, the settlement broke down, and he desires to proceed to a hearing on all his claims.  


The employer testified he wrote two checks for the employee as a result of the settlement negotiations.  He testified he intended those checks to completely settle the case. 


The employee's attorney argued the employer has refused to pay the penalties we awarded in our previous decisions, and requested we issue a default order to take to the Alaska Superior Court to be reduced to judgment.  The attorney represented the parties were negotiating a settlement of the entire claim, and the employer delivered two checks to him: one in the amount of $5,317.76 and the other in the amount of $3,183.43.  He represented he consulted with the State Bar ethics attorney when the negotiations broke down, and based on the Bar's advice, he placed the checks in a trust account pending resolution of the claims.  He also argued the employee is due a compounding 25 percent penalty on the unpaid award, interest, and attorney fees.

  
The employer's attorney argued the parties had reached an agreement, settling all of the employee's claims.  The employer had paid the agreed amounts.  He argued the employee's attorney should have returned the money, rather than putting it in a trust account, once the employee attempted to reject the settlement.  He contended the settlement would have resolved all penalty issues.  He argued the Board should encourage settlements by the parties.  
He also argued the employee is not due compounding penalties; and he objected to the claimed attorney fees.


We note the record reflects that no proposed compromise and release (C&R) agreement under AS 23.30.012 has been filed concerning the employee's claims.  The employer has not filed a Controversion Notice concerning the employee's claim.  Neither party filed a request for modification, under AS 23.30.130, or an appeal, under AS 23.30.125, concerning either of our decision and orders on this case. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW


AS 23.30.170 provides:


    (a)  In case of default by the employer in the payment of compensation due under an award of compensation for a period of 30 days after the compensation is due, the person to whom the compensation is payable may, within one year after the default, apply to the board making the compensation order for a supplementary order declaring the amount of the default.  After investigation, notice, and hearing, as provided in AS 23.30.110, the board shall make a supplementary order declaring the amount of the default.  The order shall be filed in the same manner as the compensation order.


    (b)  If the payment in default is an installment of the award, the board may, in its discretion, declare the whole of the award as the amount in default.  The applicant may file a certified copy of the supplementary order with the clerk of the superior court.  The supplementary order is final.  The court shall, upon the filing of the copy, enter judgment for the amount declared in default by the supplementary order if it is in accordance with law.  Any time after a supplementary order by the board, the attorney general, when requested to do so by the commissioner, shall take appropriate action to assure collection of the defaulted payments.


We find the employer was ordered to pay penalties in the amount of $2,025.00, as awarded in our November 3, 1998 decision and order, and reconfirmed in our November 18, 1998 decision and order.  By the preponderance of the available evidence, we find the employer failed to pay any of the ordered penalties to the employee within the 30-day limit, defaulting on the full amount awarded.  We also find the employee applied to us within one year of the default for a supplementary default order.


We find the penalties awarded are in default; and we find the statutory criteria for a default order are met.  Under AS 23.30.170 we conclude we must issue a supplementary order, declaring default.  


A supplementary order of default provides a discrete avenue of redress to the Superior Court under AS 23.30.170.  Because the employee's attempt to secure a supplemental default order raised issues of additional penalties and attorney fees, we will retain jurisdiction to resolve these issues in a separate decision and order.  See, Maas v. Michael Ness, AWCB Decision No. 97-0070 (June 19, 1997).


SUPPLEMENTARY ORDER OF DEFAULT

1.  The employer is in default of AWCB Decisions No. 98-0278 (November 3, 1998) and No. 98-0286 (November 18, 1998).  The amount in default is as follows: $2,025.00 in penalties, awarded under AS 23.30.155(e).  


2.  We retain jurisdiction to determine additional amounts of benefits which may be due the employee.   


Dated at Fairbanks, Alaska this  15th  day of April, 1999.


                   ALASKA WORKERS' COMPENSATION BOARD


                   William Walters, 

Designated Chairman


                   John Giuchici, Member


If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  
Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Supplementary Order Declaring Default and Default Order in the matter of Thomas A. Phillips / respondent; v. Kent Setzer, dba, C&A Distributors (uninsured), employer / petitioner; Case No. 9728640; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 15th  day of April, 1999.

                             
_________________________________

                             
Lora J. Eddy, Clerk
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