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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DAVID J. BOOTH,



)








)




Employee,


)




  Applicant,

)
FINAL








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9033224

GOLDEN NORTH VAN LINES, INC.,

)









)
AWCB Decision No. 99-0084




Employer,


)








)



and




)
Issued at Anchorage, Alaska








)
On April 16, 1999.

EAGLE PACIFIC INSURANCE CO.,

)








)




Insurer,


)




  Defendants.

)

___________________________________)


We heard the employee's claims for benefits on March 23, 1999, at Anchorage, Alaska.  The employee appeared, representing himself.  Attorney Elise Rose represented the employer.  We closed the record at the hearing's conclusion.  


ISSUES


1.
Whether the employee is entitled to additional temporary total disability  (TTD) benefits.  


2.
Whether the employee is entitled to additional permanent partial impairment (PPI) benefits.  


3.
Whether the employee is entitled to an eligibility evaluation for reemployment benefits.  


4.
Whether the employer owes any interest or a penalty.


5.
Whether the employer controverted the employee's claim frivolously or unfairly.


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

On December 12, 1990, the employee reported an injury to his neck and left knee on September 1, 1990, while working for the employer as a mover.  The employee sought treatment for his knee condition with several providers, including Declan Nolan, M.D., his treating physician.  Following his surgical treatment, Dr. Nolan rated the employee's permanent partial impairment (PPI) at two percent, and in his November 26, 1991 report released the employee to return to work without restriction.  The employee received temporary total disability (TTD) benefits through November 28, 1991, when his PPI benefits were paid in a lump sum.  


In his November 7, 1991 letter to the employer's adjuster, Valorie Moore, Dr. Nolan wrote in pertinent part:  



The patient has a 5% permanent loss of function of his left lower extremity as a result of his left knee meniscal loss.  This equates to 2% of the whole person.  This is consistent with the AMA Guidelines.  



The patient is considered medically stationary at this time and no further treatment is planned.  

In his November 26, 1991 letter to Ms. Moore, Dr. Nolan wrote in pertinent part:  "I see no reason why Mr. Booth cannot return to his work without restriction."  


In December of 1991, the employee engaged the services of the department of vocational rehabilitation (DVR), and was accepted as a client.  The employee testified that with DVR's assistance, he has nearly completed his bachelor's degree in social work.  He testified that he needs to complete his practicum and two classes to receive his degree from the University of Alaska, Anchorage (UAA).  The employee has consistently maintained a grade point average of 3.0 (of 4.0) or greater while attending UAA.  


On May 29, 1992, the employee filed a request for an eligibility evaluation for reemployment benefits through workers' compensation.  In his June 12, 1992, letter to the RBA, the employee wrote:  



Once again I am writing you to request re‑employment rehabilitation benefits.  I am resubmitting my letter, along with an explanation of my unusual and extenuating circumstances.



The morning following my injury, I went into work and spoke to my supervisor about it.  At the time of my injury, an employee was out with a broken leg. I was forced to work several days until he returned. That particular time was a very busy time for us.  I was the best man they had at going out on base and packing up hold baggage.  Our dispatcher assured me that my injury was common and just a knee sprain that would heal quickly.  I believed him, thinking that maybe this does happen to employees every so often.  I spent my two week vacation in bed.  As my knee continued to worsen, my leave was extended two more weeks, and after 30 days I lost my Blue Cross Insurance.  I was refused an injury report form on several occasions.  I eventually picked one up at your office and was told to see a doctor.  It was a bad reflection for the dispatcher to have work related injuries, and that's why he felt the need to lie and prolong giving me an injury form.



My claim was controverted.  After being sent, with no insurance to Anchorage Orthopedic Clinic by Neighborhood Health Clinic, a place where I had gone several times, Dr. Nolan could only determine that I had what he called a baker's cyst.  I paid that bill myself from my first unemployment check.  Months went by with an occasional Visit to the Neighborhood Health Clinic.  I could not get there as often as needed because of the fact that I could not walk without pain. My knee felt like someone was grinding a sharp object into it.  Finally, just because I kept calling the insurance company, they sent me to Dr. Peterson for an employer's medical evaluation on June 13, 1991.  Dr. Peterson overturned the dispute by believing me and noticing something was wrong.  I was scheduled for an M.R.I. at Humana Hospital, that revealed cracked cartilage.  Apparently, a piece broke loose and caused damage.  That fall, I had surgery and was relieved of the majority of the pain.  Due to the fact my knee remained unattended for so long with fragment, it still hurts today. I need you to realize that, following my injury I was forced to live without any income for three months.  At that point I had no choice but to draw my unemployment benefits, even knowing I would be unable to work.  My child support was doubled, and I needed income.



When Dr. Nolan released me, I knew my moving days were over because of a bad limp and the fact that I was and am still to this day in pain. I did everything he said.  Once released by the doctor I had no choice but to go back on unemployment because my worker's compensation benefits were dropped. I went to D.V.R. and began their long process. Among others, they sent me to Dr. Horning last December.  He determined I could no longer return to the line of work I had been doing.  Recently, because of excruciating pain, I saw Dr. Nolan again and he also agreed that my moving days were over.



I am now a client of DVR's and will receive assistance for books and tuition next fall.  Because I can not work, I enrolled at U.A.A. and got accepted in the Human Service Program.  My case is well known and I receive a lot of emotional support and advice from many.  I really need you to understand that my extenuating circumstances has caused me a lot of mental anguish and additional physical pain.



My income has been $192.00 per week and child support takes half of that.  I desperately need to have dental work done, and I cannot even think of how to afford that.  The injury that I sustained was not my fault nor the fault of anyone else, but it did happen while on the job.



I have recently had my unemployment expire.  I need rehabilitation funds to keep me from becoming a street person.  It is my right to want help, rehabilitating myself so I can return to being a productive member of society.

In his testimony at the March 23, 1999 hearing, the employee corroborated the assertions in his June 12, 1992 letter.  


In her August 5, 1992 letter to the employee, RBA Designee, Deborah Torgerson found the employee entitled an eligibility evaluation.  The letter also advised the employee that a rehabilitation specialist would be assigned unless the employer appealed the Designee's decision.  In its August 17, 1991 Appeal, the employer stated in pertinent part:  



The basis for this appeal is that the RBA Designee's decision of August 5, 1992 constitutes an abuse of discretion in that it is based on a finding that the applicant cannot return to his employment at the time of his injury, which finding does not exist in the medical records, and further apparently fails to take into account the fact that the applicant's treating physician released to him to return to employment without restrictions.  


In its November 18, 1992 letter, the employer wrote in pertinent part:  



Enclosed please find a copy of the Appeal of the RBA's decision filed on behalf of the carrier on August 17, 1992.  Neither the carrier nor I have heard anything from the AWCB concerning a hearing or findings on the issues raised by this appeal.  I would appreciate it if you could review this matter and contact me concerning scheduling of a hearing or any additional action which is being contemplated by the AWCB.  

The employer did not file an affidavit of readiness for hearing.


At the request of the employer the employee was seen by J. Michael James, M.D., on November 4, 1998.  In 1991, at the employer's request, the employee was examined by Donald Peterson, M.D.  In 1993, at the employer's request, the employee was examined by Shawn Hadley, M.D. In its March 10, 1999 letter, the employer acknowledged that Dr. James' examination constituted an impermissible change under AS 23.30.095 and offered to withdraw the report and have it stricken from the record.  At the March 23, 1999 hearing, we explained this in more detail to the employee.   The employee specifically requested we include Dr. James' report in the record.  We explained that the report did not appear to advance his claims.  The employer did not object to having its independent physician's report included.  We obliged the employee's request that we not strike the report, and included it in the record.  


Regarding the employee's knee condition, Dr. James summarized the employee's treatment in his November 4, 1998 report from 1992  to 1998 as follows:  



A July 20, 1992, communication between Dr. Horning and Dr. Nolan indicates a concern regarding the patient's continued knee pain. Dr. Nolan reviewed his operative report and indicated that the patient had grade 2 chondromalacia of the medial femoral condyle and, as a consequence, felt it would be reasonable to consider rehabilitation and a less strenuous occupation than his previous one as a furniture mover.



The patient was seen by Dr. Shawn Hadley on January 20, 1993, who felt that the patient carried a diagnosis of chondromalacia of the left patella and felt that some of his pain complaints were related to this.



In October 1993, the patient was seen by Jean Boga, advanced nurse practitioner in psychiatry, who felt that the patient had an adjustment disorder and a personality disorder. Ms. Boga was also concerned about the possibility of malingering. The patient was treated by Ms. Boga through 1994.



On October 27, 1994, the patient was seen by Dr. Greg McCarthy, whose diagnosis was of posttraumatic stress disorder, with possible major depressive disorder, and moderate alcohol and cannabis dependency, with an Axis 11 diagnosis of personality disorder, not otherwise specified. Dr. McCarthy recommended that the patient be treated with Prozac.



At least on a yearly basis, the patient had psychiatric intervention from 1995 through 1998.



The patient also has records from Social Security and DVR. Most of these are a recapitulation of the records from the workers' comp system.  


Dr. James found confirmed the employee's two percent PPI rating, and his medical stability.  Dr. James concluded in his November 4, 1998 report:  



With regard to his ability to work, I believe he should continue with medium work-capacity restrictions (50 pounds' lifting occasionally).  I do not believe he can return to work as a furniture mover and would recommend that he continue with his job limitations.  I believe that the job limitations that were defined are reasonable and are a consequence of his injury.



I do not believe that his industrial injury of September 1990 is in any way the cause of his continued disability from employment.  I believe that the patient is physically capable of returning to work.  I believe that the patient's inability to remain successfully employed is a consequence of unrelated psychiatric issues.  


The employer argues that none of the benefits the employee is claiming are supported by any evidence.  The employer asserts that no TTD is due as the employee's treating physician found him to be medically stable as of October 14, 1991.  No new PPI rating has been submitted reflecting any permanent impairment other than the two percent whole-person rating which has been paid in full. 


Regarding the employee's request for an eligibility evaluation the employer argues the employee has waived his right to request an eligibility evaluation by waiting nearly six years before renewing his request for reemployment benefits.  As evidenced by his June 12, 1992 letter, the employee believed his knee prevented him from working his job at time of injury, and that he needed reemployment benefits.  The employer argues we should bar his renewed request under AS 23.30.105.  The employer asserts no penalties or interest are due and that it controverted in good faith, based on the medical evidence of record.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.120(a) provides in part:  "In a proceeding for the en​forcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1)
the claim comes within the provi​sions of the chapter . . . ."


 Applying the presumption involves three steps.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, the employee must show a "preliminary link" between the disability and his or her employment.  Id.   
Second, once the preliminary link is shown, "it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related."  Koons, 816 P.2d 1381 (quoting Burgess Construction v. Smallwood, 623 P.2d 312, 316 (Alaska 1981)).  To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work-re​lated.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  In Grainger v. Alaska Workers' Compen. Bd., 805 P.2d 976, 977 (Alaska 1991), the Court explained two possible ways to overcome the presumption:  (1) produce substantial evi​dence which provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any rea​sonable possibility that the employment was a factor in the disability.


Third, if the employer produces substantial evidence that the injury was not work-related, the presumption drops out, and the employee must prove his case by a preponderance of the evidence.  Koons, 816 P.2d 1381.  


Regarding the employee's claims for additional TTD or PPI, we find the employee failed to raise the presumption with any medical evidence.  Even if we found the employee somehow raised the presumption with his own testimony, we find the entire medical record does not support the employee's claim for additional TTD or PPI.  The employee's treating physician found the employee to be medically stable in October, 1991.  The employee did not produce any contrary evidence, and none exists in the record.  


Likewise, no physician has rated the employee's permanent impairment higher than two percent of the whole person, which was paid by the employer in 1991.  We conclude that not merely the preponderance of the evidence, but the entirety of the evidence mandates we deny and dismiss the employee's claims for additional temporary total disability and permanent partial impairment.  


Regarding the employee's renewed request for a determination regarding his entitlement to an eligibility evaluation for reemployment benefits, we find, do to the employer's failure to follow through on its appeal, no hearing was ever set.  We note, it may have been an administrative oversight on the Board's part by not automatically scheduling a hearing on the employer's appeal of the RBA Designee's determination finding the employee entitled to an eligibility evaluation.  Furthermore, we find additional evidence has been filed which has not been considered by the RBA or his Designee.
  We conclude, in the interests of fairness, that we should remand the issue of the employee's entitlement for an eligibility evaluation to the RBA for a new determination.


The employee did not prevail on any monetary benefit claimed.  Accordingly, we must deny and dismiss his claims for penalty and interest.  We find the employer was completely justified in all its controversions, based on the medical record and our statutes of limitations.  The employee's request we find the employer frivolously or unfairly controverted his claim is denied and dismissed.  


ORDER

1.
The employee's claims for additional temporary total disability benefits, increased permanent partial impairment, penalties, interest, and a finding the employer frivolously or unfairly controverted are all denied and dismissed.  


2.
The issue of the employee's entitlement for an eligibility evaluation for reemployment benefits is remanded for a new determination.  


Dated at Anchorage, Alaska this _________________ day of 

 _________________, 1999.



ALASKA WORKERS' COMPENSATION BOARD



___________________________________



Darryl L. Jacquot, 



Designated Chairman



___________________________________



Valerie Baffone, Member


PARTIAL DISSENT OF MEMBER HAGEDORN

I concur with the majority's decision that the employee is not entitled to additional TTD, PPI, penalties, interest, or a finding of a frivolous or unfair controversion.  However, I respectfully dissent from the majority's decision to remand this matter to the RBA.  First, I would find the employee's entire claim, filed on August 3, 1998, time barred under the two-year statute of limitation period in AS 23.30.105(a).  The employee waited nearly six years before filing his claim.  Also, I would find the only evidence of record would not establish that the employee is entitled to an eligibility evaluation for reemployment benefits.  I believe this to be an inefficient, futile, use of the Board's limited resources.


Furthermore, I find the employee has waived any entitlement he may have had by waiting six years.  In Wausau Insurance Companies v. Van Biene, 847 P.2d 585, 589 (Alaska 1993), the supreme court discussed when neglect may be considered a waiver:  



The type of implied waiver created by neglect to insist upon a right is, in reality, a type of equitable estoppel.  This is implied in the language from Milne v. Anderson (576 P.2d 109, 112 (Alaska 1978)) quoted above in that "prejudice to another party" is required as well as "acts amounting to an estoppel by the party whose conduct is to be construed as a waiver."  As one key element of estoppel is communication of a position, it follows that neglect to insist upon a right only results in an estoppel, or an implied waiver, when the neglect is such that it would convey a message to a reasonable person that the neglectful party would not in the future pursue the legal right in question.


Based on Van Biene, I find the employer has been prejudiced by the employee's inaction.  The employer disagreed with the RBA Designee in 1992 that the employee was entitled to an eligibility evaluation, based on the employee's treating physicians reports.  Over the next six years, the employee pursued new career directions with the assistance of DVR.  I find it reasonable for the employer to believe that the employee would not seek additional retraining (after six years).  I would conclude the employee has waived any right he may have had to an eligibility evaluation for reemployment benefits.







___________________________________







S. T. Hagedorn, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of David J. Booth, employee / applicant; v. Golden North Van Lines, Inc., employer; and Eagle Pacific Insurance Co., insurer / defendants; Case No. 9033224; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this ___________ day of _______________, 1999.

                             _________________________________

                             Brady D. Jackson III, Clerk

�








     �8 AAC 45.070(b)(1)(A) provides in pertinent part:  "In reviewing the [RBA]'s decision, the board may not consider evidence that was not available to the administrator at the time of the administrator's decision unless the board determines the evidence is newly discovered and could not with due diligence have been produced for the administrator's consideration."  The "due diligence" language was not in our regulations at the time the employer appealed the RBA Designee's determination.  





