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On March 4, 1999, we heard the continuation of Applicants'  claim for death benefits in Anchorage, Alaska.  We first heard this claim on December 15, 1998.  After receiving evidence, we continued the hearing to conduct further investigation and arrange for the testimony of additional witnesses.  Whittington v. Waterkist Corporation, AWCB Decision No. 98-0321 (December 30, 1998) (Whittington I).  We incorporate by reference the facts as detailed in Whittington I.


During both hearings, Patricia Neas and Beatrice Whittington participated telephonically on behalf of Applicants.  Tom Waterer participated telephonically on behalf of Employer.  The claim was heard by a two‑member panel, a quorum under AS 23.30.005(f).  At the conclusion of the second hearing, we allowed the parties an additional twenty days to review certain evidence.  The record closed on March 26, 1999, when we next met after the twenty days had passed. 

ISSUES


1.  Whether Deceased Employee's (Decedent) death occurred in the course and scope of employment.


2.  Whether Decedent was intoxicated, and, if so, whether  intoxication was a proximate cause of his death. 


3. Whether Applicant, Dorothy Whittington, is entitled to reimbursement for necessary and reasonable funeral expenses.


4. Whether Applicant, Devon Whittington, is entitled to death benefits.


5. Whether Applicants are entitled to interest and penalities on death benefits awarded, if any.


5. Whether Tom Waterer and his wife, Dawn Waterer, as corporate officers of Employer, are personally, jointly, and severally liable for Applicants' claim for death benefits.

SUMMARY OF PROCEEDINGS AND EVIDENCE


Decedent died in a single vehicle accident near mile 38 of the Richardson Highway.  At  the time of accident, Decedent was a salaried employee of Employer.  Applicants seek death benefits claiming the accident occured in the course and scope of his employment. 
At the first hearing, Decedent's sister, Patricia Neas,  testified Decedent was transporting materials for Employer.  Her testimony was based on conversations with Decedent's girlfriend, Marie Sanders, who had accompanied Decedent from Valdez to Anchorage where the items were purchased. 


Beatrice Whittington, Decedent's former wife, testified at the first hearing.  She divorced Decedent in November 1983, after nine and one-half years of marriage.  Decedent was ordered to pay child support of $100 per month for their daughter, Devon, who was born on September 4, 1980.  The support obligation was increased to $350 per month, about four years ago. 


Tom Waterer, president and general manager of Employer also testified at the first hearing.  Mr. Water stated Decedent worked for Employer, but denied he was acting in the course and scope of employment at the time of the accident.  Mr. Waterer testified that the day before the accident Decedent had asked for time off to visit his home in Anchorage.  After he was granted leave, Decedent offered to pick up some things for Employer while in Anchorage.  Mr. Waterer accepted Decedent's offer.  Mr. Waterer testified Decedent took the company vehicle on the trip without his authorization. 


Mr. Waterer  testified he believed Decedent was intoxicated at the time of the accident.  He stated Decedent had a  drinking problem which, in his opinion,  frequently interfered with his work.  Mr. Waterer refered the Board to an accident report by Alaska State Trooper Robert French indicating two bottles of Vodka were found near the scene of the accident.
 


Marie Sanders, Alaska State Trooper Robert French, Employer's foreman David Kayaak testified at the continued hearing.  Ms. Sanders testified telephonically from Antoma, Wisconsin.  She said she knew Decedent since high school, and had lived with him from March 9, 1998 to the date of his death.  She said they had driven from Valdez to Anchorage the evening of July 20, 1998.  The last time she saw Decedent was the next day, July 21, 1998, when he left Anchorage on his return trip to Valdez and had his fatal accident. 


Ms. Sanders testified regarding events leading up to the trip. Ms. Sanders said they lived in a trailer on Employer's property near the plant.  She testified she overheard David Kaayk, Employer's foreman, ask Decedent to go to Anchorage to pick‑up some doors, windows, and a water heater for an upcoming OSHA inspection. Ms. Sanders said Decedent returned to their trailer about an hour later and asked her, "How would you like to take a trip to Anchorage? Dave wants me to get supplies." She testified she replied "Okay. Fine. Let's go"


According to Ms. Sanders, she specifically heard Mr. Kaayk asked Decedent to get supplies from Anchorage because it would be more convenient for him to make the trip because he lived there.  Ms. Sanders testified she and Decedent had no plans to go to Anchorage before Mr. Kaayk asked Decedent to pick up supplies.  Ms. Sanders testified Decedent used the company van because the supplies would not fit in their vehicle, a 1984 Dodge Aries.  Ms. Sanders testified she did not know if Decedent had been specifically authorized to use the company van


Ms. Sanders testified she drove the entire trip from Valdez to Anchorage on July 20, 1998, leaving about 4:30 PM and arriving about 10:30 PM.  As soon as they arrived, they showered, watched TV, and went to bed about 12:30 AM.  They got up 8:00 AM the next morning, and went to the salvage yard about 8:30 AM.  Because the salvage yard did not open until noon, they left and returned about 2:30 PM.  Ms. Sanders testified they picked up about twelve windows, two doors, a water heater, and a screen door.  Ms. Sanders said she paid for the items herself, and was later reimbursed by Mr. Waterer.


Ms. Sanders testified Decedent left that day (July 21, 1998) between 3:30 and 4:00 PM to return to Valdez.  She did not know the origin of the two vodka bottles found at the accident scene.  She said there were no liquor bottles in the van when she last saw Decedent leave that afternoon.  She testified Decedent was not drinking when he left.  She felt Decedent was "happy" when he left, but sad because she could not accompany him, and he had to work that night to install the supplies for the upcoming OSHA inspection.  


On cross‑examination, Ms. Sanders testified Decedent drank two to three drinks per day.  She did not consider him a heavy drinker.  She said Decedent went to work every day, but recalls Mr. Waterer once came to their trailer to ask Decedent to come to work because he was late.  She testified Decedent had mentioned that he received a letter from Mr. Waterer concerning his drinking. 


Trooper Robert French testified telephonically from Palmer Alaska.  He has worked as an Alaska State Trooper for the past three years, assigned to Palmer.  His duties include investigating auto accidents.  He had investigated about 150 accidents before the July 21, 1998 incident and about 50 to 100 since then. 


Trooper French testified he was assisted in his investigation by a Valdez police officer.  Two wine‑bottle size vodka bottles were found at the scene. One bottle was full; the other was three‑quarters full and leaking about one drop every second. Trooper French said he requested a toxicological examination because he thought questions might come up later.  He does not know why an examination was not done.  He did not notice the odor of alcohol on Decedent.


Trooper French testified that excessive speed and loss of control caused the accident.  He said that anything else would be speculation. He testified he has no basis to determine whether Decedent was legally intoxicated (over .10% blood alcohol) at the time of the accident.  However, in Trooper French's opinion, any accident is more likely to occur if the driver is legally intoxicated.  


On cross‑examination, Trooper French testified the length of the skid marks indicated Decedent may have hesitated in applying the breaks.  He said sober drivers generally, but not always, leave longer skidmarks.


Mr. Waterer testified on rebuttal.  He repeated most of his  testimony at Whittington I.  He testified he personally observed Decedent drinking in an "habitual manner" throughout the summer.  He said Decedent's drinking was the reason he gave him a warning letter on June 19, 1998.  He said he went to Decedent's trailer several times before the warning letter to ask him to come to work.  In his opinion, Decedent appeared hung-over.  He said he observed open bottles of alcohol, including vodka bottles, in Decedent's trailer.


Mr. Waterer testified Decedent reported directly to him, not Mr. Kaayk.  He said Decedent would have needed his approval to leave the job site.  He testified OSHA did not inspect the plant on July 21, 1998, and there was no requirement that repairs be accomplished that day.


Mr. Kaayk also testified telephonically.  He was Employer's maintenance manager in June 1998.  He has worked for Employer for the past six seasons, and intends to work for Employer next summer.  Last season, he started working on May 1, 1998; Decedent started working shortly thereafter. 


Mr. Kaayk testified Decedent drank alcohol daily, and it interfered with his job performance.  He said Decedent came to work whenever he wanted.  He said he frequently had to wake Decedent because he was hungover.  Mr. Kaayk testified he complained to Mr. Waterer about Decedent's drinking.  He recalls Mr. Waterer drafting a letter to Decedent as a result of his complaints.  He considered Decedent to be an alcoholic.


Mr. Kaayk testified Decedent asked him if he could go to Anchorage.  He testified he told Decedent to ask Mr. Waterer.  He said Decedent justified going to Anchorage by offering to pick up supplies while he was there.  Mr. Kaayk testified he did not approve Decedent taking the company van.  He knew Decedent took the van but thought Mr. Waterer had approved it.  Mr. Kaayk testified the van was a passenger vehicle and had little cargo space.

   

Applicants contend they are entitled to death benefits because Decedent was acting within the course and scope of employment at the time the accident occured.  They maintain Decedent was authorized to use the company van to pick up items for Employer.  They argue nothing in the trooper's report proves Decedent was intoxicated, or, if he was, that his intoxication caused the accident.


Employer maintains the accident did not occur in the course and scope of employment because the trip was personal, rather than business, in nature.  Even if the trip were for business purposes, Employer contends it is not responsible for Decedent's death benefits because Decedent was intoxicated, and his intoxication proximately caused the accident.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  Did the accident occur in the course and scope of employment?

AS 23.30.120(a) provides in part: 

In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of the chapter. . . .


The AS 23.30.120(a)(1) presumption applies to the issue of whether an employee's injury or death occurred in the course and scope of employment.  Marsh v. Alaska Workmen's Compensation Board, 584 P.2d 1134, 1136 (Alaska 1978).  For the presumption  to attach, the employee initially must show some evidence of a preliminary link between his or her activities and the job. Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991); Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  As applied to course‑and‑scope issues, the mere filing of a claim does not give rise to the presumption.  There must be some evidence the claim arose out of, or in the course of, employment. Resler v. Universal Servs., Inc., 778 P.2d 1146 (Alaska 1989). Burgess Const. Co. v. Smallwood, 623 P.2d 312 (Alaska 1981). Once the employee produces some evidence that he or she was acting in the course and scope of employment, a statutory presumption of compensability arises.  Providence Washington Ins. Co. v. Bonner, 680 P.2d 96, 98‑99 (Alaska 1984).  


The injury is presumed to be compensable unless the employer presents substantial evidence to rebut the presumption.  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978). 

 
The presumption of compensability shifts only the burden of production and not the burden of persuasion.  Veco. Inc. v. Wolfer, 693 P.2d 865, 869 (Alaska 1985). In deciding whether the presumption of compensability has been overcome, we cannot weigh the evidence tending to establish causation against the rebuttal evidence. We must view the rebuttal evidence in isolation. Id.  If an employer is successful in overcoming the presumption the presumption drops out and the employee has the burden of proving all elements of the claim by a preponderance of the evidence.  Municipality of Anchorage v. Carter, 818 P.2d 661, 664 (Alaska 1991);  Veco, Inc. v. Wolfer, 693 P.2d at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  Any weighing of testimony occurs after the presumption has been overcome.  Norcon Inc. v. Alaska Workers' Compensation Board, 880 P.2d 1051, 1054 (Alaska 1994).

 
We first consider whether Applicants adduced sufficient evidence to trigger the presumption.  We begin our analysis with AS 23.30.395(17) which defines an "injury" to include an "accidental injury or death arising out of and in the course of employment or which naturally or unavoidably results from an accidental injury;"  "Arising out of and in the course of employment" is defined at AS 23.30.295(2) to include: 

 . . . employer‑required or supplied travel to and from a remote job site; activities performed at the direction or under the control of the employer; and employer‑sanctioned activities at employer‑provided facilities; but excludes . . . activities of a personal nature away from employer‑provided facilities.


We find Applicants have attached the presumption with  the following evidence: Ms. Sanders' testimony indicates Decedent travelled to Anchorage at Employer's request, in the company van, to pick up building supplies for an upcoming OSHA inspection of Employer's facility.  She stated Employer reimbursed her for purchasing the supplies.  Mr. Waterer concedes Decedent was transporting items for Employer at the time of the accident.   


The Alaska Supreme Court has stated on numerous occasions that the existence of a work connection establishes coverage under our Workers' Compensation Act.  "The test is that 'if the accidental injury or death is connected with any of the incidents of one's employment, then the injury or death would both arise out of and be in the course of such employment.'"  M‑K Rivers v. Schleifman, 599 P.2d 132, 134‑35 (Alaska 1979) (quoting Northern Corp. v. Saari, 409 P.2d 845, 846 (Alaska 1966)).  See also, Luth v. Rogers & Babler Construction Co., 507 P.2d 761, 764 (Alaska 1973).  "Workmen's compensation benefits turn solely upon whether the employee was injured while performing an activity related to his job‑‑and 'relatedness' is usually a function of benefit to the employer." Id.  If the activity is "reasonably foreseeable and incidental" to the employment, the claim falls under the workers' compensation system.  Marsh, 584 P.2d at 1136;  Anchorage Roofing, 507 P.2d at 505;  Northern Corp., 409 P.2d at 846. 


Decedent was employed as a refrigeration engineer.  We find the transport of materials to be incorporated into Employer's facility was reasonably foreseeable and incident to his employment.  We also find the transport of materials clearly benefited Employer.  Based on Ms. Sanders' testimony, and Mr. Waterer's admission Decedent was transporting company materials, we conclude Applicants have raised the presumption the accident occurred in the course of Decedent's employment.


We now consider whether Employer rebutted the AS 23.30.120(a)(1) presumption with substantial evidence.  Mr. Waterer testified Decedent's trip was personal rather than business.  He testified Decedent drove to Anchorage to take a break from work and to check on his house in Anchorage.  He testified Decedent volunteered to pick up items for the company, after he was granted time off.  He  testified Decedent used the company van without his consent.  Mr. Waterer also presented evidence the Decedent was operating the vehicle without a valid Alaska drivers license. 


Viewing Mr. Waterer's testimony in isolation, we must  determine whether the alleged personal component of Decedent's travel to and from Anchorage removes the trip from the course and scope of employment.  An activity that has both personal and business elements is not per se noncompensable.  Marsh, 584 P.2d at 1136;  Anchorage Roofing Co. v. Gonzales, 507 P.2d 501, 504‑07 (Alaska 1973).  


An instructive case is Witmer v. Kellen, 884 P.2d 662 (Alaska 1994). In Witmer, the president and sole shareholder of a restaurant franchise was injured while riding as a passenger in a vehicle driven by the manager.  Although the manager was pursuing a business purpose, the president testified he was accompanying him to take a break from work.  The court found the president's decision to accompany the manager on a job‑related errand was both reasonably foreseeable and contemplated by his employment.  The court held, as a matter of law, the president's presence on manager's business errand was necessarily related to his employment, even if the president considered his presence to be wholly unrelated to the business.  


As in Witmer, we conclude any personal aspect of Decedent's trip to Anchorage does not, as a matter of law, sever the trip's connection with Decedent's work for Employer.  Accordingly, we conclude evidence of Decedent's personal motives does not rebut the presumption the injury occurred in the course and scope of employment.  We similarly reject as irrelevant testimony Decedent used the company vehicle without permission.  We  find the lack of authorization does not vitiate the essential work-related purpose of the trip or diminished the benefit to Employer.  We conclude  evidence of unauthorized vehicular use fails to rebut the presumption. 


Finally, we consider the significance of the evidence Decedent did not possess a valid drivers license.   Assuming the allegations are true, it is well established that a violation of a statute or the commission of a crime does not affect a compensation claim when the illegal feature of the conduct was not the causative factor in producing the injury.  Arthur Larson & Lex K. Larson, Workers' Compensation Law, §35.20, at 6-143 (1998).  This principle has been applied in other jurisdictions to the operation of a vehicle without a license.  Larson at 6-144.  Employer produced no evidence tending to Decedent's lack of a valid driver's license was a factor in causing the accident.  We  conclude evidence Decedent did not possess a valid driver license does not negate the presumption his injury was work‑related.

  
Accordingly, we find Employer has not rebutted the presumption with substantial evidence under AS 23.30.120(a)(1).  Nevertheless, even if we had found Employer rebutted the presumption, going to the next step, we would have found, by the preponderance of the evidence, that Decedent's death occurred in the course and scope of employment.  In so finding, we take into account several additional items of evidence. 


On the issue of whether the trip was personal rather than business in nature, we consider it significant Decedent spent only one night in Anchorage.  We find the short duration of his stay weighs in favor of finding the trip had a business rather than recreational purpose.  


Although Mr. Waterer testified Decedent used the company van without his authorization, we find incongruous Mr. Waterer's testimony that he did not discuss the matter with Decedent when he called him from Anchorage the same evening.  Even accepting as true Mr. Waterer's testimony that he was too busy taking sales calls, we do not find it credible that an issue Mr. Waterer characterizedas bearing such serious consequences at hearing, would escape his attention during the telephone conversation.  We find Mr. Waterer either explicitly authorized Decedent to use the vehicle before he left Valdez, or impliedly authorized him by failing to mention the matter during the telephone conversation that evening.


As further evidence Mr. Waterer at least impliedly authorized use of the company van, we consider Ms. Sanders' unrebutted testimony that it would have been impossible to fit the company materials into their personal vehicle.  Mr. Waterer testifed he asked Decedent to pick up the materials.  We find Decedent could have reasonably interpreted his request to include authorization to use whatever company vehicle was necessary to accomplish the task. 


Based on the above considerations, we would find by the preponderance of the evidence that Decedent's death  occurred in the course and scope of his employment. 

2.  Was Decedent was intoxicated, and, if so, did his intoxication  cause the accident?

AS 23.30.235(2) provides, in part:  


Compensation under this chapter may not be allowed for an injury proximately
 caused by intoxication of the injured employee .  .  . 


"Intoxication" is not specifically defined in the Alaska Workers' Compensation Act.  The term is not a technical word, or one with a peculiar meaning.  Lechton v. Crusader Fisheries, AWCB Decision No. 89-0111 (May 12, 1989) (rev. on other grounds, 4FA-89-853 Civ. January 22, 1991)).  We, therefore, apply a meaning in the context of its common usage.  In Lechton, we found, relying on Webster's Ninth New Collegiate Dictionary (1984 ed.),  "intoxication" is "[a] condition of being drunk, having the faculties impaired by alcohol." Id. 


AS 23.30.120(a)(3) provides, in part: 

In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the injury was not proximately caused by the intoxication of the injured employee . . . ."  


As with the AS 23.30.120(a)(1) course-and-scope presumption, application of the AS 23.30.120(a)(3) non-intoxication presumption is a three-step process.  Tommy Cottrel v. Northern Rental SVC, AWCB Decision No. 98-0300 (December 1, 1998).  Employee must first attach the presumption with some evidence he was not intoxicated at the time of the accident; and, if intoxicated, the impairment was not a proximate cause of the accident. We then consider whether there is substantial evidence to rebut the presumption; and, if so, we must decide the issue by the preponderance of the evidence.  In determining whether the presumption attaches, we do not assess the credibility of witnesses.  Resler at 1148-49. 


 Ms. Sanders testified that, when Decedent left to return to Anchorage, he was not drinking, he was in a good frame of mind, and he did not have alcohol in the vehicle.  Based on Ms. Sanders' testimony, we find Applicants attached the presumption Decedent was not intoxicated at the time of the accident.   


To rebut the presumption, Employer must produce substantial evidence Employee was intoxicated and that his intoxication proximately caused the accident.  Id.  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger at 977 n.1.  Evidence used to rebut the presumption, like evidence used to attach it, is examined by itself to determine whether it is sufficient to rebut the presumption.  Veco at 869 .  


Employer relies on two sources of evidence to show Employee was intoxicated at the time of the accident.  One source is the testimony of Mr. Waterer, and Mr. Kaayk, that Employee was an habitual heavy drinker.  The other is the report of Trooper French that two bottles of vodka were found near the scene of the accident.  We consider the probative value of these items separately.


We first note that in ". . . conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure . . . ."  AS. 23.30.135.
  We may receive and consider any kind of evidence that may throw light on a claim. Cook v. Alaska Workmen's Compensation Bd., 476 P.2d 29, 32  (Alaska 1970).  The decision to admit evidence, however, is only the first step in determining its reliability or probative worth.  We  must also decide the evidence's weight and value.  The evaluation stage is particularly crucial in deciding whether it meets the standard of substantial evidence.  In determining whether certain items of evidence qualify as substantial, we find instructive the approach, taken by many courts when reviewing adminstrative decisions, that substantial evidence is evidence

affording a substantial basis of fact from which the fact in issue can be reasonably inferred. . . . [I]t must be enough to justify, if the trial were to a jury, a refusal to direct a verdict when the conclusion sought to be drawn from it is one of fact for the jury. 

McCormick, Evidence 4th Ed. § 354 at 613 (1992) (quoting N.L.R.B. v. Columbian Enameling & Stamping Co., 306 U.S. 292, 299‑300 (1939)).  This methodology takes into account policies underlying rules of evidence, such as the rationale for the exclusionary rules of evi​dence, the reliability of the hearsay evi​dence, and the needs of administrative economy.  Id.  Accordingly, we find we should look to the such policies as a guide when determining whether evidence is substantial.


We consider first Employer's argument that evidence of Decedent's drinking habits tends to show he was intoxicated at the time of the accident.  Alaska Rule of Evidence 406 provides:


Evidence of the habit of a person or of the routine practice of an organization, whether corroborated or not and regardless of the presence of eyewitnesses, is relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice.

By contrast, Evidence Rule 406(a) provides:


Evidence of a person's character or a trait of character is not admissible for the purpose of proving that the person acted in conformity therewith on a particular occasion . . .


To help distinguish between habit evidence, which is favored, from character evidence which is excluded, we refer again to McCormick, Evidence, which describes habit in terms effectively contrasting it with character.


Character is a generalized description of a person's disposi​tion, or of the disposition in respect to a general trait, such as honesty, temperance or peacefulness. Habit, in the present context, is more specific. It denotes one's regular re​sponse to a repeated situation. If we speak of a character for care, we think of the person's tendency to act prudently in all the varying situations of life‑in business, at home, in handling automobiles and in walking across the street. A habit, on the other hand, is the person's regular practice of responding to a particular kind of situation with a specific type of conduct. Thus, a person may be in the habit of bounding down a certain stairway two or three steps at a time, of patronizing a particular pub after each day's work, or of driving his automobile without using a seat​belt. The doing of the habitual act may be​come semi‑automatic, as with a driver who invariably signals before changing lanes.

Id. at 351.


Mr. Waterer, and Mr. Kaayk, testified Decedent was a "heavy drinker" who "drank on a daily basis."  They presented no evidence of specific, repetitive acts such as imbibing certain alcoholic beverages every day in response to a defined situation.  We find their testimony tends to show Decedent's general propensity for drinking, rather than habit.  We find the evidence should be classified as pertaining to character rather than habit. In conformance with the policies of the rules of evidence, we find the evidence of drinking does not constitute substantial evidence Decedent was intoxicated at the time of the accident. 


We next consider Trooper French's testimony that he found two  bottles of vodka near the scene of the accident.  We find the inference Decedent was intoxicated at the time of the accident deficient in several respects.  First, there is no direct evidence linking the bottles to the vehicle.  Both bottles were discovered outside the vehicle by Trooper French.  



Second, the evidence does not establish how much, if any, alcohol was consumed by Decedent.  Trooper French testified one bottle was unopened, and the other was sealed.  According to his report, the opened bottle was placed about fifteen feet from the vehicle by a passerby who discovered it about one hundred feet south of where the vehicle came to rest.  The evidence does not eliminate the possibility another party may have opened the bottle and emptied some of the contents.  In addition, Trooper French testified the opened bottled was three-quarters full but leaking about one drop per second when he found it.  Since Trooper French arrived at the scene about one hour after the accident, we can not determine how much alcohol may have been lost to leakage. 


Moreover, even if we assume Decedent drank all or part of the unaccounted contents of the bottle, we do not know precisely when he consumed it.  The accident occurred about six hours after Decedent left Anchorage.  The hypothesized alcohol consumption may, therefore, have taken place at any time during that period.  In view of the many defects in the link between evidence of alcohol at the scene, and the conclusion that Decedent was intoxicated, we find Mr. Waterer's and Mr. Kaayk's testimony does not constitute substantial evidence Decedent was intoxicated at the time of the accident.  


We next consider whether evidence of Decedent's drinking and alcohol found at the scene, taken together, constitutes substantial evidence.  We find they do not.  In view of the policies underlying the rules of evidence prohibiting the use of character evidence, and the doubtful nature of evidence of the alcohol at scene, we find the totality of evidence is not sufficiently substantial to refute the presumption of non-intoxication.  We find Employer has not rebutted the presumption Employee was not intoxicated at the time of the accident.


 Even if we found Decedent was intoxicated, we would find Employer failed to rebut the presumption that intoxication was not a proximate cause of Decedent's death.  The sole source of evidence on this question is Trooper French's accident report and testimony.  In his report, Trooper French attributes the accident to over-correction while negotiating a gradual left turn.  He felt the Decedent was probably driving too fast for the conditions. 


Although Trooper French testified that, in any case in which the driver is legally intoxicated, an accident is more likely to happen, but it would be speculation to assert intoxication caused this accident.  He also indicated he would expect a sober driver to leave longer skid marks, but said this was not always the case.  We therefore find Trooper French's testimony too inconclusive to overcome the presumption  Employee's alleged intoxication did not cause of his death. 


Even if we found Employer's evidence sufficient to overcome the statutory presumptions, we would have found, by a preponderance of the evidence Decedent was not intoxicated.  The crucial difference at this stage of analysis is that we are permitted to weigh the credibility of witnesses.  AS 23.30.122.  In this regard, we find Ms. Sanders credible.  We find she had no financial interest in shading her testimony.  Further, despite intense cross-examination by Mr. Waterer, her testimony remained essentially unchanged.  We view favorably the testimony of Ms. Sanders. 


By contrast, we do not find Mr. Waterer as reliable.  He is the owner of an uninsured corporation, and, therefore, he has a significant personal financial stake in the litigation's outcome.  We find he made false statements to Investigator Cohen regarding  insurance coverage for his business.  We also find that, during his discussions with Ms. Cohen approximately six months before this hearing, he took a position on the course-and-scope issue inconsistent with his testimony at hearing.  Specificaly, we find Mr. Waterer told her Decedent was on company business at the time of the accident, but Employer was not responsible because Decedent was intoxicated.  For these reasons, we discount the testimony of Mr. Waterer.


We similarly discount the testimony of Mr. Kaayk.  He testified Mr. Waterer is his boss; he has worked for him for the past six seasons; and he intends to work for him again next summer. We find Mr. Kaayk has a personal and financial interest in assisting Mr. Waterer in defending against the Applicants' claim.  We find Mr. Kaayk's bias was manifest by his perceived eagerness during direct examination to respond favorably to Mr. Waterer's promptings.  We discount Mr. Kaayk's testimony. 


After discounting the testimony of Mr. Waterer and Mr. Kaayk, we find Employer's evidence Decedent's intoxication unconvincing.  We conclude, by preponderance of the evidence, Decedent was not intoxicated at the time of the accident.



3. Is Applicant, Dorothy Whittington, entitled to reimbursement for necessary and reasonable funeral expenses?

AS 23.30.PRIVATE 
215(a)(1) providestc  \l 1 "215(a)(1) provides":

If the injury causes death, the compensation is known as a death benefit and is payable in the following amounts to or for the benefit of the following persons:

(1) reasonable and necessary funeral expenses not exceeding $2,500;


In Whittington I, Decedent's sister, Patricia Neas

testified her mother, Applicant, Dorothy Whittington, paid funeral expenses related to Decedent's death in the amount of $1,137.00.  Employer stipulated these funeral expenses were incurred.  From the evidence, and representations of the parties, we find Applicant, Dorothy Whittington, incurred reasonable and necessary funeral expenses in the amount of $1,137.00. 


We have concluded Decedent was acting in the course and scope of his employment; we have also rejected Employer's defense Decedent was intoxicated at the time of his death, or that the intoxication was the proximate cause of the accident.  We find no other legal impediments to the compensability of  Applicants' claim for funeral expenses.  We conclude Employer should reimburse Applicant, Dorothy Whittington, for necessary and reasonable funeral expenses in the amount of  $1,137.00. 


4. Is Applicant, Devon Whittington, entitled to  death benefits?

AS 23.30.PRIVATE 
215(a)(2)(D) providestc  \l 1 "215(a)(2)(D) provides":


If the injury causes death, the compensation is known as a death benefit and is payable in the following amounts to or for the benefit of the following persons:


(2) if there is a widow or widower or a child or children of the deceased, the following percentages of the spendable weekly wages of the deceased: 


(D) 80 percent for an only child when there is no widow or widower;


AS 23.30.395(33) defines "widow" to include:

. . . only the decedent's wife living with or dependent for support upon the decedent at the time of death, or living apart for justifiable cause or by reason of the decedent's desertion at such a time;


"Child" is defined at AS 23.30.395(7) to include:

. . . only persons who are under 19 years of age, persons who, though 19 years of age or over, are wholly dependent upon the deceased employee and incapable of self‑support by reason of mental or physical disability, and persons of any age while they are attending the first four years of vocational school, trade school, or college, and persons of any age while they are attending high school;


Beatrice Whittington, Decedent's former wife, testified, and we so find, she divorced Decedent in November 1983.  We find Decedent did not remarry.  We find Devon Whittington is Decedent's only child and was under 19 years of age when Decedent died. We conclude Devon is presumptively entitled to death benefits under 23.30.PRIVATE 
215(a)(2)(D). tc  \l 1 "215(a)(2)(D). "

To determine death benefits owed Devon, we consider AS 23.30.215(b) which provides:


In computing death benefits, the spendable weekly wage of the deceased shall be computed under AS 23.30.220 and shall be paid in accordance with AS 23.30.155 and subject to the weekly maximum limitation in the aggregate as provided in AS 23.30.175, but the total weekly compensation may not be less than $75 for a widow or widower nor less than $25 weekly to a child or $50 for children.


We find neither party presented evidence of Decedent's spendable weekly wage.  Lacking wage evidence, we conclude Devon is entitled to the statutory minimum of $25 per week in death benefits.


However, another section, AS 23.30.215(h), determines death benefits in this case.  The statute provides:


In the event a deceased worker is survived by children of a former marriage not living with the surviving widow or widower, then those children shall receive the amount being paid under a decree of child support; the difference between this amount and the maximum benefit payable under this section shall be distributed pro rata to the remainder of those entitled.


We find Devon reached the age of nineteen on September 4, 1999.  We find she attended vocational school for one month after she reached the age of nineteen.  We find Decedent's child support obligation at the time of his death was $350 per month.  We conclude Devon is entitled to $350.00 per month or $87.50 per week under AS 23.30.215(h).  Since Decedent died on July 21, 1998, Devon is entitled to 10.4 weeks (6.4 weeks from date of accident to age of majority plus 4.0 weeks attending school) of death benefits at $87.50 per week or $910.00 


Employer's argues no death benefits are due Devon under AS 23.30.215(h) because Decedent was in arrears in child support payments at the time of his death.  We reject Employer's arguement.  We interpret the phrase "amount being paid under a decree of child support" to mean an obligation recognized, and payable, by Decedent.  To construe the phrase as Employer argues would deprive a surviving child of all benefits even if the deceased worker was a single day late in payments.  Employer's reading runs counter to the policy of intrepreting the Workers' Compensation Act liberally to effectuate its beneficent purposes. S.L.W. v. Alaska Workmen's Comp. Bd., 490 P.2d 42, 43 (Alaska 1971).  We find Decedent recognized and paid the court ordered child support.  We conclude Decedent's arrearages in child support payments does not bar death benefits in this case.  


5.  Are Applicants are entitled to penalities and interest on death benefits awarded?


AS 23.30.155(b), (d), and (e) provide in pertinent part:   


(b) The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death. On this date all compensation then due shall be paid.


(d) If the employer controverts the right to compensation the employer shall file with the board and send to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the alleged injury or death.


(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.


We find Employer has not paid death benefits within fouteen days after it had knowledge of Employee's death.  We find Employer has failed to timely controvert Employee's right to compensation. We find  Employer's failure to pay death benefits timely did not result from conditions over which Employer had no control. We conclude Applicants are entitled to a twenty-five percent penality on death benefits awarded.  We also find Applicants are entitled to interest on unpaid benefits.


5. Are Tom and Dawn Waterer personally, jointly, and severally liable for Applicants'  benefits?

AS 23.30.255(a) states in pertinent part:

The president, secretary, and treasurer are severally personally liable, jointly with the corporation, for the compensation or other benefit which accrues under this chapter in respect to an injury which happens to an employee of the corporation while it has failed to secure the payment of compensation as required by AS 23.30.075.


According to certified copies from the State of Alaska Department of Commerce and Economic Development,  Division of Banking, Securities and Corporations,  M. Thomas Waterer is  president and treasurer and Dawn M. Waterer is the vice-president and secretary of the corporate Employer.
  Mr. Waterer did not deny the truth of these records. 


We find Tom Waterer is the president and Dawn Waterer is the secretary  and treasurer of Employer.  We find, based on the testimony of Investigator Cohen, that Employer failed to secure the payment of compensation as required by AS 23.30.075.  We conclude Tom and Dawn Waterer are personally, jointly, and severally liable for Applicants' benefits. 

ORDERS


1. Employer shall reimburse Applicant, Dorothy Whittington, $1,137.00 for necessary and reasonable funeral expenses.  


2.  Employer shall pay Applicant, Devon Whittington, $910.00 for death benefits.


3.  Employer shall pay Applicants twenty-five percent penalty on unpaid death benefits as set forth in 1 and 2 above.


4.  Employer shall pay Applicants interest on unpaid death benefits as set forth in 1, 2, and 3 above at the statutory rate of 10.5 per cent per annum.

 
5.  
Tom Waterer and his wife, Dawn Waterer, as corporate officers of Employer, are personally, jointly, and severally liable for Applicants' claim for death benefits.


Dated at Anchorage, Alaska this _________________ day of _________________, 1999.



ALASKA WORKERS' COMPENSATION BOARD



___________________________________



Tim MacMillan, Designated Chairman



___________________________________



Florence S. Rooney, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  

CERTIFICATION


I hereby certify that the foregoing is a full, true and

correct copy of the Final Decision and Order in the matter of Steven R. Whittington, deceased employee; and Dorothy Whittington and Devon Whittington, applicants; v. Waterkist Corporation dba Nautilis Foods, employer (uninsured)/ respondent; Case No. 9814479; dated and filed in the office of the Alaska Workers' Compensation Board

in Anchorage, Alaska, this___________ day of _____________________,

1999.

                             _________________________________

                             Sierra McKeever, Clerk

�








     �The parties stipulated to the admissibility of the accident report.


     �Former AS 23.30.235 provided; "No compensation may be paid if the injury was occasioned solely by the intoxication of the employee  . . . ."  (Emphasis added.).  AS 23.30.235, as amended, became effective July 1, 1982. 


     �See also AS 23.62.440.


     � 8 AAC 45.142 provides: "If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation."


     �8 AAC 45.120(2) provides: The following duplicates are admissible to the same extent as an original:  (A) certified duplicates of . . . records of any governmental agency;





