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PROVIDENCE ALASKA MEDICAL CENTER,
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AWCB Decision No. 99-0087
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)
April 20, 1999



and




)








)

CONSTITUTION STATE SERVICE

)

COMPANY/HARBOR ADJUSTMENT

)

SERVICES,





)








)




Insurer,


)




  Petitioners.

)

___________________________________)


On February 24, 1999, we heard Employer's petition to terminate reemployment benefits in Anchorage, Alaska.  Employee attended the hearing and was represented by attorney Charles Coe.  Attorney Constance Livsey represented Providence Alaska Medical Center and its insurance carrier, Constitution State Service Company (Employer).  We closed the record on March 23, 1999, when we next met.


ISSUES

(1.)
Should Employee's reemployment benefits be terminated?


(2.)
Did the Rehabilitation Benefits Administrator (RBA) abuse his discretion in finding Employee noncooperative, under AS 23.30.041(n)(3), from April 30, 1998 through May 26, 1998?


(3.)
Should Employee's permanent partial impairment (PPI) benefit payments be recharacterized as permanent total disability (PTD) benefit payments?


(4.)
Is Employee entitled to an award of medical benefits under AS 23.30.095?


(5.)
Is Employee entitled to an award of penalties and interest?


(6.)
Is Employee entitled to an award of attorney fees and legal costs?


SUMMARY OF EVIDENCE

On July 7, 1987, Employee began working as a phlebotomist
 for Employer.  Eight years later, on April 11, 1995, Employee injured her left shoulder, neck, low back, and left leg, while moving a 100-lb. centrifuge.
  Employer accepted the claim and began paying temporary total disability (TTD) benefits effective May 9, 1995.


Employee testified that between April and August 1995, she treated with several physicians who recommended conservative treatment, including physical therapy.  Employee testified the physicians also authorized her return to work as a phlebotomist, with restrictions, on several occasions during that time.  The restrictions included: no lifting over 10 pounds, and no excessive bending, twisting, or reaching.  Employee testified each attempt to return-to-work failed because she was unable to perform the day-to-day tasks required of a phlebotomist. 


Employee subsequently began treating with Samuel Schurig, D.O.
  Early in his treatment, Dr. Schurig prescribed physical therapy, water aerobics, and referred Employee to Robert Swift, M.D., for epidural injections.  Dr. Schurig noted the epidural injections initially appeared to help Employee's condition.


Dr. Schurig released Employee to her job, with restrictions, on three occasions: August 14, 1995;
 September 27, 1995;
 and October 11, 1995.
  Employee testified each attempt to return-to-work again failed.


Employee testified her last day at work was October 27, 1995.  Employee testified Dr. Schurig, in an effort to address her failed attempts to return-to-work, recommended a four-week work hardening program at Alpine Physical Therapy (Alpine).  Dr. Schurig prescribed therapy for three hours per day, five days per week, and recommended a physical capacities evaluation (PCE) at the end of the four-week program.


Employee testified she participated in the work hardening program for eight weeks.  On January 11, 1996, Alpine's Jean McCarthy, L.P.T., completed Employee's PCE.  McCarthy noted the testing was valid.  McCarthy reported Employee could not perform the job duties of Clinical Laboratory Technician because Employee was not able to meet the lifting, carrying, pushing, pulling, or repetitive grasping and reaching requirements as set forth in the U.S. Department of Labor's "Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Title" (SCODDOT) job descriptions.  McCarthy also reported that although Employee met the lifting requirements of a Phlebotomist P.P.D., Lab Assistant, her repetitive left hand activity was rated at "minimum occasional," which was also below the SCODDOT job description requirement.
  On January 23, 1996, Dr. Schurig reviewed and disapproved the job description for Phlebotomist P.P.D., Lab Assistant, but approved Clinical Laboratory Associate.


On February 7, 1996, Employee saw J. Michael James, M.D., Employer's independent medical examiner (EIME).  Dr. James opined Employee was medically stable on January 11, 1996, assigned a 16 percent PPI whole person rating,
 and released Employee to work as a phlebotomist.  Based on Dr. James' PPI rating, Employer paid bi-weekly PPI benefits beginning January 25, 1996 through November 13, 1996.
  On February 23, 1996, Dr. Schurig rescinded his approval of Clinical Laboratory Associate because he could not reconcile Employee's continued pain and the job descriptions available.


On April 10, 1996, Employer requested a reemployment eligibility evaluation for Employee.  On May 6, 1996, and at Employer's request, Employee saw Edward M. Voke, M.D., another EIME.  Dr. Voke diagnosed, "chronic radiculopathy, lumbar spine, secondary to her injury of 4/11/95 and adhesive capsulitis, [left shoulder], secondary probably to rotator cuff tendinitis."
  Dr. Voke opined Employee's symptoms were secondary to her work-related injury, and further treatment likely would not be satisfactory because Employee had already undergone conservative care for one year.  Dr. Voke recommended Employer consider a B-200 evaluation, another PCE, as well as a possible referral to a panel of specialists.


On May 23, 1996, the RBA assigned Judy Weglinski, Rehabilitation Specialist, to perform Employee's eligibility evaluation.  On July 5, 1996, Weglinski recommended the eligibility evaluation be suspended until a second independent medical examination (SIME) was performed.  Weglinski explained there was a medical dispute regarding Employee's functional capacity, specifically: Employee's attending physician, Dr. Schurig, concluded, and the January 11, 1996 PCE confirmed, Employee did not meet the physical requirements for either a Clinical Laboratory Associate or a Phlebotomist P.P.D., Lab Assistant; while Dr. James, Employer's EIME, opined Employee could return to her job at the time of injury.


On January 7, 1997, the Board ordered Douglas G. Smith, M.D., orthopedic surgeon, to perform an SIME.
  Five months later, on May 30, 1997, Dr. Smith examined Employee and reviewed the medical records.  Three months after the SIME examination, on August 25, 1997, Dr. Smith issued his report and stated Employee was medically stable on January 11, 1996, and had permanent physical capacities less than the physical demands of either the Clinical Laboratory Associate or Phlebotomist P.P.D., Lab Assistant.


On September 10, 1997, the RBA received Dr. Smith's SIME report.  One week later, on September 17, 1997, the RBA determined Employee was eligible for reemployment benefits.  The RBA's decision stated:


I have determined that you are eligible for reemployment benefits based on:



[X]
The evaluating rehabilitation specialist's report which I received on July 10, 1996.  An SIME report per AS 23.30.095(k) was received in our office on September 10, 1997.  In this SIME report Dr. Douglas Smith has predicted that you will have permanent physical capacities that are less than the physical demands of your job at the time of injury, or any other jobs that you have held or received training for in the ten year period prior to your injury.  Next, your previous employer cannot offer you alternative physically appropriate employment.  Then, you have never been rehabilitated in a prior workers' compensation claim.  Finally, at the time of medical stability a permanent impairment . . . has been given.


On September 29, 1997, Employee requested reemployment benefits.  On October 1, 1997, Employer appealed the RBA's eligibility determination.
  Employer's RBA appeal hearing was scheduled for October 28, 1997, however, it was subsequently cancelled because Employer withdrew its petition on the same date.  Two months later, on January 6, 1998, the RBA informed Weglinski Employer withdrew its appeal, and assigned her to proceed with Employee's reemployment plan development.  The RBA also advised Weglinski she was required to complete the plan within 90 days, i.e., by April 6, 1998.


On May 5, 1998, Weglinski was instructed by the RBA to complete and submit the late reemployment plan, with all required signatures, by May 15, 1998.
  In a May 11, 1998, letter to Dr. Schurig, Weglinski stated:



Ms. Stewart has indicated to me that she believes that she cannot tolerate more than a four hour work or school day.  At the present time, I do not have any medical documentation, besides her self report, indicating that Ms. Stewart is restricted from a full 8 hours of activity within her physical capacity.  Please respond if appropriate.



Although you may have commented about her possible return to work in the past, if you would be so kind to review the attached job descriptions
 to clarify her potential retraining goals, and capability to attend classes/work activities, we may proceed with the Reemployment Plan. . . . [W]e can not proceed without your input.


On May 26, 1998, Employee participated in a PCE at Body Ergonomics and Rehabilitation (BEAR).  The evaluator, Forooz Sakata, O.T.R., R.N., stated the PCE results were valid, and Employee had the "capacity for an 8-hour work day on a regular basis as long as the job is limited to light or low-medium capacity."
  Sakata specifically listed the "Physical Requirements" for Phlebotomist P.P.D., Lab Assistant, and Medical Laboratory Technician as:


Standing/Walking:

6 hours in an 8 hr day


Sitting:



2 hours in an 8 hr day


Bend/Stoop:


Occasionally in an 8 hr day


Lifting:



Occasionally in an 8 hr day


Carrying:



Rarely in an 8 hr day


Push/Pull:


Rarely in an 8 hr day


Climb:



Not performed in an 8 hr day


Crawl:



Not performed in an 8 hr day


Reaching:



Occasionally in an 8 hr day

Sakata then approved the job descriptions for Phlebotomist and Medical Laboratory Technician as within Employee's demonstrated and recommended physical capacities.


On June 11, 1998, Employee participated in yet another PCE at Healthsouth Rehabilitation Center of Anchorage (Healthsouth).  Joann Seethaler, L.P.T., stated the PCE results were valid, and Employee's overall ability improved significantly since her first evaluation on January 11, 1996.  Seethaler also stated:


In comparing [Employee's] current capacities with the job description . . . for . . . phlebotomist . . . it appears that she would be able to perform all activities other than reaching with her left hand (especially overhead).  Since she is right hand dominant, this may not be a significant problem.  The primary restrictions would be the total time of workday tolerance.  She would not be able to work a full day at this time.  Total workday tolerance has been established at six to seven hours.

Seethaler did not comment on whether Employee was physically capable of performing any other jobs, as defined in SCODDOT, which she has held in the last 10 years.


On June 26, 1998, Weglinski sent a second letter to Dr. Schurig and stated:


On 5/11/98 job descriptions were FAXED to you.  Before Ms. Stewart can proceed with any retraining, your review of these job descriptions is required.  Please note any modifications, accommodations, or treatment needed.


To assist you in your determination, [sic] are the valid Physical Capacity Evaluations Ms. Stewart has completed, at BEAR Physical Therapy on 5/26/98 and Healthsouth on 6/12/98.  The Healthsouth PCE notes that Ms. Stewart has improved significantly since her previous assessment in January 1996.  I understand she has an appointment to see you on 6/29/98.


Plan development cannot proceed until these concerns are addressed.  If you have any questions, feel free to contact me.


Dr. Schurig disapproved
 all of the job descriptions because they all required frequent reaching, handling, and fingering which, he opined, exceeded Employee's physical capacities.  Dr. Schurig also disapproved some of the positions because the sitting, pushing, pulling, or carrying requirements exceeded Employee's physical capacities.


During this same time period, Employer controverted reemployment benefits from April 30, 1998 through May 26, 1998, for noncooperation under AS 23.30.041(n).
  Pursuant to AS 23.30.041(o), a hearing was held on July 13, 1998, and the RBA found Employee unreasonably failed to cooperate with the reemployment process under AS 23.30.041(n)(3).  Specifically, the RBA stated:



Providence Alaska Medical Center requests that employee be found noncooperative in reemployment benefits from April 30, 1998 to May 26, 1998, pursuant to AS 23.30.041(n).



In AS 23.30.041(n) it states;



(n)
After the employee has elected to participate in reemployment benefits, if the employer believes the employee has not cooperated the employer may terminate reemployment benefits on the date of noncooperation. Noncooperation means unreasonable failure to




(1)
keep appointments;




(2)
maintain passing grades;




(3)
attend designated programs;




(4)
maintain contact with the rehabilitation specialist;




(5)
cooperate with the rehabilitation specialist in developing a reemployment plan and participating in activities relating to reemployability on a full‑time basis;




(6)
comply with the employee's responsibilities outlined in the reemployment plan; or




(7)
participate in any planned reemployment activity as determined by the administrator.



Employee was sent a hand‑delivered letter dated April 28, 1998 stating the place and time of the physical or functional capacities evaluation. Under regulation 8 AAC 45.090[,] Additional Examination, it states, in part[:]



(d)
Regardless of the date of an employee's injury, the employer must 




(1)
give the employee and employee's representative, if any, at least 10 days' notice of examination scheduled by the employer. 



(e)
If the employer fails to give timely notice of the examination date or fails to arrange for room and board or transportation expenses in accordance with (d) of this section, and if the employee objects to the attending examination because the employer failed to comply with (d) of this section, the employer may not suspend benefits under AS 23.30.095(e).



The examination was scheduled for April 30, 1998 or two days notice. Employee arrived at B.E.A.R. for the evaluation.



It is undisputed that Employee showed for a physical capacities evaluation on April 30, 1998. Employee says she was late by about five minutes and on the other hand, Forooz Sakata says a half hour late. Employee refused to sign the B.E.A.R. consent form saying that she could be injured in this evaluation. Employee testified that she was afraid of doing the PCE because of injury. Employee insisted that her chart must list her neck injury along with her shoulder and back injury. Employee made telephone calls to her attorney to find out her rights and responsibilities. Employee brought a friend with her because she was concerned about doing a PCE at the B.E.A.R. and to see how she would be treated. Employee left the B.E.A.R. facility at about 9:45 a:m on April 30, 1998 after finding out from the front desk coordinator, Mina Freeman that her test was rescheduled for May 26, 1998.



After considering the evidence and hearing the testimony I find the employee showed unreasonable failure to cooperate in reemployment benefits per AS 23.30.041(n)(3). Employee was aware that an updated physical or functional capacities evaluation was needed so that Judy Weglinski, rehabilitation specialist could write and propose a valid reemployment benefits plan for her. Employee showed for her appointment, then reviewed her chart and but then showed unreasonable failure to cooperate by not signing the consent form. Instead Employee took the consent form with her and left the B.E.A.R. program at 9:45 a.m. because she was told it was too late to do the evaluation that day.



I believe that employee's refusal to sign the informed consent form and the delays intertwined with her refusal shows unreasonable failure to cooperate. Although the form says that there are risks of injury, the form also says that the tests are considered safe and acceptable if you do not permit your pain to increase through the testing. Further, there are instructions on the form which say that the participant report any pain immediately and stop any test if a pain increase is experienced. Forooz Sakata testified that employee decided not to do the testing. Because of employee's refusal to sign the form and then remove it from her chart, I think this behavior showed that she did not intend to do the evaluation on April 30, 1998. Unfortunately another appointment could not have been scheduled sooner than May 26, 1998. The physical capacities was needed by the rehabilitation specialist to write a reemployment benefits plan. Employee's behavior delayed this process.


DECISION


Employee is found noncooperative in reemployment benefits from April 30, 1998 to May 26, 1998 pursuant to AS 23.30.041(n)(3).

Based on the RBA's finding of noncooperation, Employer did not pay Employee .041(k) stipend benefits from April 30, 1998 through May 26, 1998.


On August 24, 1998, Weglinski submitted a reemployment plan to retrain Employee as an Administrative Manager DOT 169.167-034, with a projected cost of $9,410.00.
  Weglinski made her recommendation following numerous interviews with Employee and her attending physician, and after reviewing all of the medical records, including the May 26, 1998 and June 11, 1998 PCE reports.  The plan required Employee to complete the program requirements for an Associate of Applied Sciences, Small Business Administration & Accounting, at the University of Alaska, Anchorage.
  The reemployment plan was signed only by Weglinski at the time it was submitted to the Board.


On October 5, 1998, Employer opposed the reemployment plan.  Employer's reasoning for its opposition was twofold:  First, Employee did not require a reemployment plan because she could return to her job at time of injury.  Second, Employee's attending physician did not approve the plan.  Also, Employer scheduled another EIME appointment, with Shawn Hadley, M.D., to "clear up any remaining dispute over Ms. Stewart's present physical capacities."


On November 17, 1998, Dr. Hadley examined Employee and reviewed all of the medical records, including the two recent BEAR and Healthsouth PCE reports.  Dr. Hadley opined Employee was capable of returning to her job at time of injury on a full-time, 40-hour per week basis.  Dr. Hadley also approved all of the job descriptions submitted by Weglinski.


On December 4, 1998, Employer filed a notice of controversion and a petition to terminate all reemployment benefits because: the May 26, 1998 and June 11, 1998 PCE reports, and Dr. Hadley's EIME report, established Employee has the physical capacities to return to work as a phlebotomist.  At the December 10, 1998 prehearing, Employee stated she had previously submitted a request for approval of the reemployment plan, however, the letter was not in her file.  Employee testified she submitted a handwritten letter at the prehearing to again request approval of the reemployment plan.


On February 23, 1999, one day before the hearing on the merits in this case, Employer submitted an alternative reemployment plan that was prepared by Elisa Conley, Northern Rehabilitation Services, Inc., and submitted for the RBA's approval.  The plan provided for a 10-week "refresher" course, to update Employee's skills as a phlebotomist, with a projected cost of $4,290.00.


At the hearing, Conley testified Employer requested she review all of the medical records, including the recent PCE reports, and prepare an alternative reemployment plan.  Upon questioning by the Board, Conley testified Employer did not provide her with a photocopy of either Dr. Smith's August 25, 1997 SIME report, or Dr. Schurig's May 29, 1998 SCODDOT job description rejections, and she was therefore unaware of both reports at the time she reviewed the medical records.  


SUMMARY OF ARGUMENTS

Employer argues under Rydwell v. Anchorage School District,
 the Board must terminate reemployment benefits when an employee's physical capacities improve beyond post-eligibility determination.  Employer argues AS 23.30.041 does not bar its petition because it is not challenging the September 17, 1997 RBA determination of eligibility.  Rather, Employer argues the two new PCE's, and Dr. Hadley's evaluation, "have utterly eroded the basis on which the original eligibility determination was based."
  Employer concedes its petition is time-barred under AS 23.30.130, but maintains the Board has authority to hear its petition under AS 23.30.110.
  Employer also argues the RBA did not abuse his discretion when he found Employee unreasonably failed to cooperate under AS 23.30.041(n)(3).


Employee argues we must deny and dismiss Employer's petition to terminate reemployment benefits because it is time-barred under AS 23.30.041 and AS 23.30.130.  Employee argues the RBA abused his discretion when he found her noncooperative under AS 23.30.041(n)(3), and we should award .041(k) stipend from April 30, 1998 through May 26, 1998.  Employee argues under Meek v. Unocal,
 her PPI benefits should be recharacterized as PTD benefits from January 1996 through August 24, 1998, when the reemployment plan was submitted, because she was not released to return to work during this time.  In the alternative, Employee argues she should have received PTD benefits from January 1996 through September 17, 1997, when she was found eligible for reemployment benefits.  Employee argues bi-weekly PPI payments would begin either as of September 17, 1997 or August 24, 1998, and continue until exhausted.  Thereafter, .041(k) stipend payments would begin and continue until Employee completed her reemployment plan.  Finally, Employee argues Employer should pay her membership fee at the Dimond Athletic Club, as well as her attorney fees and legal costs.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
SHOULD WE TERMINATE EMPLOYEE'S REEMPLOYMENT BENEFITS?


Alaska Statute 23.30.041(d) provides in pertinent part:



Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings. . . . Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.23.110. The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.


Alaska Statute 23.30.041(e) provides in pertinent part:



An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United State Department of Labors "Selected Characteristic of Occupations Defined in the Dictionary of Occupational Titles" for



(1)
the employee's job at the time of injury; or



(2)
other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury. . . .


Alaska Statute 23.30.041(f) provides in pertinent part:



An employee is not eligible for reemployment benefits if



(1)
the employer offers employment within the employee's predicted post‑injury physical capacities . . . ;



(2)
the employee has been previously rehabilitated in a former worker’s compensation claim . . . ; or



(3)
at the time of medical stability no permanent impairment is identified or expected.


Under AS 23.30.041(d), the RBA's determination is final unless our review is requested within 10 days of the RBA's decision.  There is no statutory authority in AS 23.30.041 for either the RBA or the Board to review an RBA determination when more than 10 days have passed since the decision.


We find the RBA determined Employee was eligible for reemployment benefits on September 17, 1997.  We find Employer appealed the RBA's determination on September 30, 1997, and subsequently withdrew its appeal on October 28, 1997.  We find Employer then filed a petition to terminate reemployment benefits on December 4, 1998.  We find Employer's petition was filed more than 10 days after the RBA's determination.  Therefore, under AS 23.30.041(d), we conclude we must deny Employer's petition to terminate reemployment benefits.


We next consider whether we have authority under AS 23.30.130(a) to modify the RBA's determination, based on changed conditions, and terminate Employee's reemployment benefits.  Alaska Statute 23.30.130(a) provides in pertinent part:


Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions . . . the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases or decreases the compensation, or award compensation.


Under this statute, the Board "is granted broad discretion to modify its prior decisions and findings," and may modify its prior factual findings if it finds they are mistaken.
  In his treatise on workers' compensation law, Professor Larson states this type of provision for modification "is a recognition of the obvious fact that, no matter how competent a [board's] diagnosis of claimant's condition and earning prospects at the time of hearing may be, that condition may later change markedly for the worse, or may improve, or may even clear up altogether."


Our regulation governing requests for modifications, 8 AAC 45.150, provides in pertinent part:



(a)
The board will, in its discretion, grant a hearing to consider modification of an award only upon the grounds stated in AS 23.30.130.



(b)
A party may request a rehearing or modification of a board order by filing a petition for a rehearing or modification and serving the petition on all parties in accordance with 8 AAC 45.060.



(c)
A petition for a rehearing or modification based upon change of conditions must set out specifically and in detail the history of the claim from the date of the injury to the date of filing the petition and the nature of the change of conditions.  The petition must be accompanied by all relevant medical reports, signed by the preparing physicians, and must include a summary of the effects which a finding of the alleged change of conditions would have upon the existing board order or award.



. . . .



(e)
A bare allegation of change of conditions . . . without specification of details sufficient to permit the board to identify the facts challenged will not support a request for a rehearing or a modification.


We find, under subsections .130(a) and .150(b)(2), we may review any aspect of a case if the statutorily listed requirements exist.  We find Employer's petition to terminate reemployment benefits is, in actuality, a request for modification.  We find Employer's petition is equivalent to an application, and therefore meets the first requirement under subsection .130(a).  We find Employer's request for modification is based on changed conditions, and meets the second requirement under subsection .130(a).  Because Employee's claim has not been rejected, our authority to review her case is limited in time to "before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.220, or 23.30.215."  We conclude if Employer's request for modification was filed within one year of the last payment of one of the specified benefits listed in subsection .130(a), we have jurisdiction to modify the prior RBA decision.


We find the last specified compensation benefit paid in this case, pursuant to AS 23.30.130(a), was Employee's final bi-weekly PPI payment on November 13, 1996.  We find Employer filed its petition on December 4, 1998, more than two years after Employee's last PPI payment.  We conclude Employer's request to modify was not timely filed under AS 23.30.130(a), and is therefore barred.


We next consider whether, under subsection .110(a), we have authority to modify the RBA's eligibility determination, and to terminate reemployment benefits in this case.  Relying on Light v. Sealaska Corp.,
 and Halbak v. Pan-Alaska Fisheries,
 Employer argues we have previously held that the one-year time limit of subsection .130(a) does not preclude us from reviewing an RBA's determination, or from addressing a new claim, under subsection .110(a).  


Employer's argument mischaracterizes both Board decisions.  In Light, the employee requested an eligibility evaluation more than six months after the date of his injury.  The RBA found the employee was not entitled to an eligibility evaluation because he did not submit any evidence which established "unusual and extenuating circumstances" prevented him from timely requesting the evaluation.  The employee's appeal hearing was held within 30 days of the RBA decision.  The Board stated, "Although subsection .041(c) does not specifically state that we may review a determination on whether an employee is entitled to an evaluation, we find the authority is inherent in AS 23.20.110(a)."  In Light, the Board was faced with a timely appeal of an RBA determination, not an untimely request for modification.


In Halbak, the employee's claims for increased compensation and PPD rates were before the Board on remand.  Relying on AS 23.30.110(a), the Board stated:


AS 23.30.130 grants us broad authority to modify our orders.  It is inapplicable to this situation, however, because we did not determine Employee was entitled to PPD compensation . . . and because modification was not sought within one year after we rejected Employee's claim for additional PPD compensation.  We find, however, that because we have not previously determined the amount of PPD compensation to which Employee is entitled, we may do so now.  We rely on our authority to hear and determine all questions related to claims for benefits under the Alaska Workers' Compensation Act.  AS 23.30.110(a).
  

The previous board panel determined we have authority under subsection .110(a) to hear issues related to an employee's original claim which have not previously been heard.


We concur that subsection .110(a) grants us broad authority to review an RBA's determination under subsection .041(c), or to hear an issue related to an employee's original claim that has not previously been decided.  However, we find our general authority under AS 23.30.110(a) does not run in perpetuity.  Discussing modifications generally, and recognizing the conceptual difficulty with unlimited modifications, Professor Larson states:



At the administrative level, awards can be reopened by the compensation board for modification to meet changes in claimant's condition, such as increase, decrease or termination of disability.  For reasons of administrative practicality, time limits within which such petitions may be brought are usually imposed.



. . . .


Under the typical award in the form of periodic payments during a specified maximum period or during disability, the objectives of the legislation [for modification of awards] are best accomplished if the commission can increase, decrease, revive, or terminate payments to correspond to a claimant's changed condition.  Theoretically, then, commissions ought to exercise perpetual and unlimited jurisdiction to reopen cases as often as necessary to make benefits meet current conditions.  But the administrative and practical difficulties of such a course have led to severe limitations on the power to reopen and alter awards.


We find AS 23.30.130(a) limits our authority to hear claims under AS 23.30.110(a).  We find our legislature, under AS 23.30.130(a), specifically limited the reopening period for modifications to one year after either: (1) the last payment of one of the specified categories of compensation; or (2) the rejection of a claim.  We further find there is no statutory exception, e.g., "unusual or extenuating circumstances," to this legislatively imposed time limitation for requesting modifications.  We conclude because we previously found Employer's request for modification is barred under AS 23.30.130(a), we do not have authority to hear its request under AS 23.30.110(a).


Assuming, arguendo, we have the authority to hear Employer's request for modification under subsection .110(a), we next consider Employer's evidence.  We find Employer failed to prove, by a preponderance of the evidence, Employee's reemployment benefits should be terminated based on changed conditions.  We make this finding for the following reasons.


First, we find Employer presents us with the same argument it presented to the RBA in 1997 -- that Employee has the physical capacities to return to her job at the time of injury.  We find Employer relies on the May 26, 1998 BEAR PCE report, the June 11, 1998 Healthsouth PCE report, and Dr. Hadley's November 17, 1998 EIME report.


In evaluating the medical evidence, we find the May 26, 1998 BEAR PCE report is not credible, based on Sakata's mischaracterization and omissions of several physical requirements listed in the applicable SCODDOT job descriptions for Phlebotomist and Medical Laboratory Technician, and give it little weight.  In her report, Sakata lists "reaching" as occasionally (i.e., 0-2.5 hours per day, or 1-33% of the time), and altogether omits "handling" and "fingering."  The SCODDOT lists reaching, handling, and fingering as frequently (i.e., 2.5-5.5 hours per day, or 34-66% of the time) for both job descriptions.


Reviewing the June 11, 1998 Healthsouth PCE report, we find Seethaler did not affirmatively state Employee was capable of returning to her job as a phlebotomist.  Instead, Seethaler states Employee "would be able to perform all activities [of a phlebotomist] other than reaching with her left hand (especially overhead)."  Moreover, we find the Healthsouth PCE report indicates Employee is not able to bend, stoop, or crouch, and can perform simple or fine grasping motion with her left hand only occasionally.  The SCODDOT job description for both positions requires a person to frequently stoop, grasp, and finger.


Based on the contents of the BEAR and Healthsouth PCE reports, not the conclusions drawn by Sakata, Seethaler, or Employer,
 we find Employee's documented physical capacities are less than the physical demands of her job at time of injury, or other jobs she has held within the 10 years before the injury.  We find this is consistent with Dr. Schurig's reports, and his testimony at the hearing.


We next consider the only other medical evidence presented by Employer, Dr. Hadley's November 17, 1998 EIME report.  We find Dr. Hadley's opinion is consistent with Employer's first EIME, Dr. James, and contains no new medical opinions regarding Employee's physical capacities.  Dr. Hadley, like Dr. James, opined Employee was medically stable, and that she had the physical capacities to return to her job as a phlebotomist.  Dr. Hadley also released Employee to all other SCODDOT jobs that were submitted by Weglinski.  We give less weight to Dr. Hadley's opinion compared to Employee's attending physician, Dr. Schurig, who has treated Employee for her work-related injury since 1995, and who testified at the hearing.  


Conley, Employer's Rehabilitation Specialist, testified that prior to the hearing she was not given a copy, nor even aware, of Dr. Smith's August 25, 1997 SIME report or Dr. Schurig's May 29, 1998 disapproval of all the submitted SCODDOT job descriptions.  We find, based on Conley's testimony, Employer did not provide her with a copy of either report.  We find both documents would be critical to any physical therapist's consideration for purposes of developing a well-reasoned reemployment plan.  We therefore give little weight to Conley's alternate reemployment plan because of Employer's omission and/or manipulation in withholding both reports.


We further find Employer's argument is weakened by its own delinquent conduct with respect to obtaining a new PCE report in this case.  We make this finding for the following reasons.  We find Employer requested an eligibility evaluation on April 10, 1996.  We find on May 6, 1996, less than four weeks after Employer requested the evaluation, Employer's second EIME, Dr. Voke, recommended a new PCE be obtained.  We find Employer did not obtain a new PCE per Dr. Voke's recommendation.


Three weeks after Dr. Voke recommended a new PCE, we find the RBA assigned Weglinski to perform the eligibility evaluation.  We find Employer knew Weglinski requested an SIME to resolve medical disputes regarding Employee's physical capacities.  We find Employer knew an SIME was ordered on January 7, 1997, eight months after Employer requested the eligibility evaluation.  We find four-and-one-half months passed from the date the Board ordered an SIME, until the date Dr. Smith performed the SIME examination on May 30, 1997.  We find an additional three months passed from the date the SIME examination was performed until the date Dr. Smith submitted his report on August 27, 1997.  We conclude Employer had more than 17 months, from the date it requested an eligibility evaluation until the date the RBA found Employee eligible for reemployment benefits, to schedule and obtain a new PCE in this case.  We find Employer did not obtain a new PCE until May 26, 1998, more than 25 months after it first requested an eligibility evaluation.


Finally, we give the most weight to the contents of the two new PCE reports, and Dr. Schurig's and Employee's testimony.  Based on the evidence and our review of the entire record, we find Employee has physical capacities less than the physical  demands of her job at the time of injury, or that she held within the last 10 years.  Upon a review of the entire record, we find Employer failed to prove, by a preponderance of the evidence, Employee's physical capacities are greater than the physical demands of her job at the time of injury, or any other job she has held in the last 10 years.  Therefore, we conclude there is no basis for termination of Employee's reemployment benefits, and Employer's request is denied.

II.
DID THE RBA ABUSE HIS DISCRETION IN FINDING EMPLOYEE NONCOOPERATIVE, UNDER AS 23.30.041(N)(3), FROM APRIL 30, 1998 THROUGH MAY 26, 1998?


Alaska Statute 23.30.041 states in pertinent part:


(n)
After the employee has elected to participate in reemployment benefits, if the employer believes the employee has not cooperated the employer may terminate reemployment benefits on the date of noncooperation.  Noncooperation means unreasonable failure to



(1)
keep appointment;



(2)
maintain passing grades;



(3)
attend designated programs;



(4)
maintain contact with the rehabilitation specialist;



(5)
cooperate with the rehabilitation specialist in developing a reemployment plan and participating in activities relating to reemployability on a full-time basis;



(6)
comply with the employee's responsibilities outlined in the reemployment plan; or



(7)
participate in any planned reemployment activity as determined by the administrator.  (Emphasis added).


(o)
Upon the request of either party, the administrator shall decide whether the employee has not cooperated as provided under (n) of this section.  A hearing . . . shall be held within 30 days after it is requested.  The administrator shall issue a decision within 14 days after the hearing.  Within 10 days after the administrator files the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110; the board shall uphold the decision of the administrator unless evidence is submitted supporting an allegation of abuse of discretion on the part of the administrator; the board shall render a decision within 30 days after completion of the hearing.


We find Employee did not timely appeal the RBA's decision under AS 23.30.041(o), and did not timely request reconsideration of the RBA's decision under AS 44.62.540.  Therefore, we conclude Employee's request is one for modification of the RBA's determination under AS 23.30.130(a), and Employee timely filed her request.


Employee argues the RBA abused his discretion when he determined her conduct at the April 30, 1998, PCE evaluation showed an unreasonable failure to "attend [a] designated program" under AS 23.30.041(n)(3).  Employee argues she was not unreasonable when she refused to participate in the new PCE evaluation because her neck was not included in the new PCE test.  Employee further argues it was not unreasonable to refuse to participate in the new PCE test when she had a genuine fear of injuring herself during the test.


In accord with AS 23.30.041(o), we are to uphold the RBA's decision unless Employee submits evidence which shows the RBA abused his discretion.  For purposes of conducting RBA appeals, we have consistently defined abuse of discretion as "[i]ssuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."


Subsection .041(n) provides that failure to cooperate means unreasonable failure to do certain things, such as keep appointments, maintain contact with the rehabilitation specialist, etc.  We find that because the failure to perform the enumerated activities must be unreasonable, before it may be considered a failure to cooperate, it is appropriate to consider Employee's conduct and reasons for failing to cooperate.


After considering the evidence before him, the RBA found:


Employee was aware that an updated physical or functional capacities evaluation was needed so that Judy Weglinski, rehabilitation specialist could write and propose a valid reemployment benefits plan for her. Employee showed for her appointment, then reviewed her chart and but then showed unreasonable failure to cooperate by not signing the consent form. Instead Employee took the consent form with her and left the B.E.A.R. program at 9:45 a:m. because she was told it was too late to do the evaluation that day.



I believe that employee's refusal to sign the informed consent form and the delays intertwined with her refusal shows unreasonable failure to cooperate. Although the form says that there are risks of injury, the form also says that the tests are considered safe and acceptable if you do not permit your pain to increase through the testing. Further, there are instructions on the form which say that the participant report any pain immediately and stop any test if a pain increase is experienced.


We find the RBA did not abuse his discretion when he determined Employee's conduct showed an unreasonable failure to cooperate.
  We make this finding for the following reasons.  We find the PCE consent form authorized Employee to terminate any activity which she believed caused her discomfort or pain.  We find Employee had no right to remove the original consent form from her BEAR PCE file but, rather, should have requested and accepted a photocopy of the form.  Moreover, although there was a dispute about the inclusion of Employee's neck for purposes of conducting the PCE evaluation, we find Employee should have: (1) expressed her desire to include her neck in the evaluation; (2) requested its inclusion; (3) provided a written statement of her request for inclusion in her PCE file; and (4) performed the scheduled PCE evaluation.  For the reasons stated above, we uphold the RBA's determination, and conclude Employee is not entitled to benefits from April 30, 1998 through May 26, 1998.

III.
SHOULD EMPLOYEE'S PPI BENEFIT PAYMENTS BE RECHARACTERIZED AS PTD BENEFIT PAYMENTS?


Alaska Statute 23.30.180 provides in part:  



(a)  In case of total disability adjudged to be permanent 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the total disability.  If a partial disability award has been made before a permanent total disability determination, permanent total disability benefits must be reduced by the amount of the permanent partial disability award, adjusted for inflation, in a manner determined by the board. . . . [P]ermanent total disability is determined in accordance with the facts.  In making this determination the market for the employee's services shall be (1) area of residence; (2) area of last employment; (3) state of residence; and (4) the State of Alaska.



(b)  Failure to achieve remunerative employability as defined in AS 23.30.041(p) does not, by itself, constitute permanent total disability.  (Emphasis added).


For calculation of Employee's spendable weekly wage, we review AS 23.30.220,
 which provides in pertinent part:



(a)
The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation.  It is the employee's gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows:



(1)
the gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury.


We begin our analysis by first reviewing the meaning of each of the terms encompassing the phrase "permanent total disability." Alaska Statute 23.30.395(10) defines "disability" as the "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."  


In Alaska Intern. Constructors v. Kinter, 755 P.2d 1103 (Alaska 1988), the court adopted the definition of "permanent" given by Professor Larson in his treatise:


Permanent means lasting the rest of claimant's life.  (Cite omitted.).  In addition, a condition that, according to available medical opinion, will not improve during the claimant's lifetime is deemed a permanent one.  If its duration is merely uncertain, it cannot be found to be permanent.


The Board has also addressed "permanence," from both a physical and vocational aspect, in Lau v. Caterair International #616, AWCB Decision No. 95-0053 (February 27, 1995).  In Lau, there was conflicting evidence about the employee's potential for improving her physical capacities through non-invasive medical treatment, specifically, physical therapy.  The evidence presented by the employer showed Lau had no interest in performing physical therapy, even though three physicians believed she would greatly benefit from such a program.
  The employer argued Lau's condition was not permanent because several doctors indicated she would improve if she chose to undergo proper treatment.  The Board stated:  


We do not find Employer's argument convincing.  A finding of permanence does not require unequivocal concurrence on the part of physicians.  As the court stated in Alaska Intern. Constructors v. Kinter, 755 P.2d 1103, 1105 (Alaska 1988):



The fact that the medical experts offered some cautious comments that [Employee] might someday be able to work in a non-demanding job does not preclude the Board's finding.  In order for a claimant to be permanently totally disabled, he need not establish that there is no chance of him ever doing anything again.


Moreover, the issue is not Employee's physical condition per se but her ability to compete in the labor market. The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974).  We find no evidence any possible improvement in her physical condition will result in better prospects for employment.


"Total" was defined in J.B. Warrack v. Roan, 418 P.2d 986 (Alaska 1966).  The court stated:

 
For workers' compensation purposes total disability does not necessarily mean a state of abject helplessness.  It means the inability because of injuries to perform services other than those which are so limited in quality, dependability or quantity that a reasonably stable market for them does not exist.  (Footnote omitted). . . .  As the Supreme Court of Nebraska has point out, the "odd job" man is a nondescript in the labor market, with whom industry has little patience and rarely hires.  (Footnote omitted).


The Alaska Supreme Court uses the term "oddlot" to explain an injured worker's PTD status.  In Hewing v. Peter Keiwit & Sons,
 the our Supreme Court stated, by citation to Justice William Cardozo's opinion in Jordan v. Decorative Co. (citation omitted), that:


He is the 'odd lot' man, the 'nondescript in the labor market.'  Work if he gets it, is likely to be casual and intermittent. . . . Rebuff, if suffered, might reasonably be ascribed to the narrow opportunities that await the sick and halt. (Footnote and citations omitted).  Additionally, the court advised, when making a determination of PTD  the other factors to be considered "include not only the extent of the injury, but also age, education, employment available in the area for persons with the capabilities in question, and intentions as to employment in the future.
  Id. at 185.  

In Meek v. Unocal, 914 P.2d 1276, 1278-80 (Alaska 1996), the employee "claimed he was eligible for PTD benefits from the time his PPI benefits were exhausted until a reemployment plan was in place, and, accordingly, that subsection .041(k) interim wages were not an appropriate substitute."
  In pertinent part, the Meek court held:  


Nothing in the Act, however, implies that an employee must be less than permanently and totally disabled to be eligible for reemployment benefits, nor is it "incongruous" for an employee who has requested reemployment benefits to claim PTD benefits.



The Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of the injury in the same or any other employment." AS 23.30.265(10).
 We have held that "total" disability means "the inability because of injuries to perform services other than those which are so limited in quality, dependability or quantity that a reasonably stable market for them does not exist."  J.B. Warrack Co. v. Roan, 418 P.2d 986, 988 (Alaska 1966).  Under the "odd‑lot" doctrine, which we have adopted, "'total disability may be found in the case of workers who, while not altogether incapacitated for work, are so handicapped that they will not be employed regularly in any well‑known branch of the labor market.'"  Olson v. AIC/Martin J.V., 818 P.2d 669, 674 (Alaska 1991)(quoting 2 Arthur Larson, Workmen's Compensation, § 57.51, p. 10-53 (Desk Ed. 1990)).



The concept of total disability includes an education component.  See Roan, supra; Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974)("Factors to be considered in making [a finding that a person's earning capacity was decreased due to a work-related injury] include not only the extent of the injury, but also age, education, employment available in the area for persons with the capabilities in question, and intentions as to employment in the future."). . . .



If a lack of education can be overcome through vocational rehabilitation, then a disability that was once "total" may no longer be so. This is precisely what section .041 aims to do; its goal is to retrain and educate permanently impaired employees so that they can attain "remunerative employability." (Citation and footnotes omitted). . . . Through the rehabilitation process established by section .041, a person suffering from a "total" disability can gain the skills and education necessary to allow him or her to reenter the job market and attain "remunerative employability." As this analysis makes clear, a claim for PTD benefits is not incompatible with a request for reemployment benefits. The Board therefore erred in holding that Meek could not claim PTD benefits after requesting reemployment benefits. (Citations omitted).

 

Unocal argues that once Meek agreed to participate in a reemployment plan, he was limited to receiving interim wages under AS 23.30.041(k). That provision speaks only to the employer's obligations when an employee's PPI benefits are exhausted, and does not limit an employee's benefits exclusively to subsection .041(k) interim wages. See AS 23.30.041(k) ("If the employee's permanent impairment benefits are exhausted before the completion or termination of the reemployment plan, the employer shall provide wages equal to 60 percent of the employee's spendable weekly wages but not to exceed $525, until the completion or termination of the plan.").  Subsection .041(k) contemplates the payment of other types of benefits during the pendency of a plan. See Id. (providing that an employee receiving TTD benefits before completion of a reemployment plan is entitled to PPI benefits once he or she reaches medical stability). Unocal's argument that Meek is limited to subsection .041(k) interim wages is without merit.


In Sulkosky v. Morrison-Knudsen, 919 P.2d 158, 167 (Alaska 1996), the Supreme Court synthesized its earlier decisions by pronouncing that an injured worker is permanently and totally disabled if there is not "regularly and continuously available work in the area suited to his capabilities."  


The Board, and our Supreme Court, have consistently found an injured employee should not be left without benefits while in the rehabilitation process, including an eligibility evaluation.
  When making a determination under section .180, in accordance with the authorities cited, we must apply the presumption of compensability under AS 23.30.120(a).
  Alaska Statute 23.30.120 provides, in part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  "[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection."
  In less complex cases, lay evidence may be sufficiently probative to attach the presumption.


If Employee attaches the presumption, Employer must produce substantial evidence the disability is not permanent, or total.
  In the case of a PTD claim, Employer must rebut the presumption there is not regularly and continuously available work in the area suited to Employee's capabilities, i.e., that he is not an "odd lot" worker.  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.
  "Since the presumption shifts only the burden of production, and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."
  Employer may overcome the presumption of compensability either by:  (1) presenting affirmative evidence showing Employee does not suffer a permanent total disability; or (2) eliminating all reasonable possibilities that the disability is permanent, or total.
 


Once Employer produces substantial rebuttal evidence, the presumption drops out, and Employee must prove all elements of her case by a preponderance of the evidence.
  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."


Applying the presumption analysis outlined above, we must first determine whether Employee has attached the presumption, that, because of the industrial injury, she permanently lacks the capabilities (physical, mental, and/or vocational) necessary to work in jobs which are regularly and continuously available.  We find Employee has attached the presumption by producing a combination of lay and expert witness testimony.  We make this finding as follows.


We find, based on Employee's testimony, she is a credible
 and articulate witness, who has worked as a phlebotomist for over 10 years.  Based on Employee's and Dr. Schurig's testimony, we find Employee tried to return to work, repeatedly, from May 1995 through October 1995.  We find each attempt to return-to-work failed due to Employee's continued pain and inability to perform her day-to-day job tasks.  We also find, based on Employee and Dr. Schurig's testimony, Employee has certain very limited physical capacities as a result of her work-related injury, specifically, Employee's reaching, grasping, fingering, and head flexion and rotation were each given a new PCE rating of "occasionally" or "not at all."  Based on all of the medical records, Dr. Schurig's testimony, and Employee's testimony, we find Employee has raised the presumption of compensability for PTD benefits because she is physically debilitated by continuing pain and is not able to participate in the labor market.  Because Employee has raised the presumption of compensability, the burden of producing contrary evidence shifts to Employer.


We find Employer has overcome the presumption with substantial evidence.  We make this finding based on Dr. Hadley's EIME report which stated Employee is capable of returning to her job at the time of injury, without restrictions.  Therefore, the presumption drops out and Employee must prove all elements of her claim by a preponderance of the evidence.


We find the evidence is conflicting regarding Employee's physical capacities.  For the reasons explained previously in this decision, we give more weight to Dr. Schurig's and Employee's testimony, as well as the actual contents of the new PCE reports, as compared to Dr. Hadley's EIME report.  We find looking at the evidence as a whole, Employee is not able to compete in the labor market at this time.  Specifically, when Employee's vocational skills are combined with her documented minimal reaching, grasping, and fingering capabilities, we find Employee lacks the overall capabilities, at this time, to competitively reenter the labor market for any of the positions identified by Employer as being continuously and readily available.  We conclude Employee is "oddlot," as that term is explained in Hewing.


Because we find Employee is "odd lot," we conclude Employee is entitled to PTD benefits.  We find Employer paid bi-weekly PPI payments, from January 11, 1996 through November 13, 1996, at Employee's TTD rate.  We find Employee's TTD rate and PTD rate are the same.
  We find Employer did not pay any compensation benefits from November 14, 1996 through September 26, 1997.  We also find Employer paid no compensation benefits from April 30, 1998 through May 25, 1998, in accord with the RBA's determination Employee unreasonably failed to cooperate under AS 23.30.041(n).


Based on our conclusions today, we find Employer should have paid PTD payments beginning on January 11, 1996, the date Employee was determined medically stable, "during the continuance of the total disability" pursuant to our decision and order.  We further find Employer shall pay Employee the difference between her PTD rate and the .041(k) stipend rate paid since September 26, 1997.
  However, we find no PTD benefits are due from April 30, 1998 through May 25, 1998, when Employee unreasonably failed to cooperate with the reemployment process under AS 23.30.041(n).


We further find, pursuant to our authority set forth in AS 23.30.180, no offset shall be allowed for the prior PPI payments made by Employer.  We make this finding for the following reasons.  We find Employer's EIME, Dr. James', assignment of a 16% PPI rating to Employee.  We find Employer timely began paying bi-weekly PPI payments at Employee's TTD rate of $500.17.
  We find Employee's TTD rate and PTD rate are the same, $500.17.
  We find because Employee did not receive a lump sum PPI payment in this case, there is no windfall to Employee.  Rather, Employee's bi-weekly payments were merely called by the wrong name, i.e., "PPI" as opposed to "PTD."  We reserve jurisdiction to determine Employee's future entitlement, if any, to PPI benefits until such time as the parties raise and argue the issue before the Board.


We notify Employee, she has a continuing duty to mitigate her disability,
 to cooperate with physicians, physical therapists, and the Rehabilitation Specialist, and to do everything she can to return to work as quickly as possible.  We further find, based on Employee's testimony and representations to this Board, she is committed to pursuing and completing her reemployment plan.  We find, given Employee's education, age, intellect, and commitment to rehabilitation, there is a strong hope and expectation by this Board Employee will successfully be retrained.  Upon completion of the plan, it is our expectation, barring any unforeseen events, Employee will no longer be entitled to PTD benefits because she will possess a combination of vocational skills and physical capacities such that she will no longer be categorized as an "oddlot" worker, and she will be competitive to reenter the labor market.
  Accordingly, we reserve jurisdiction over this matter for a reevaluation of Employee's PTD status upon completion of her reemployment plan.

IV.
IS EMPLOYEE ENTITLED TO AN AWARD OF MEDICAL BENEFITS UNDER AS 23.30.095?


Alaska Statute 23.30.095(a) provides, in part:


The employer shall furnish medical, surgical, and other attendance of treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury . . . .  if continued treatment or care or both beyond the two-year period is indicated, the injured worker has the right to review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require. . . .


Subsection .095(a) requires employers to pay for the treatment necessitated by the nature of injury or the process of recovery up to two years after the injury date.  After the two years we may authorize treatment necessary for the process of recovery or to prevent disability.  "If the treatment is necessary to prevent the deterioration of the patient's condition and allow his continuing employment, it is compensable within the meaning of the statute."
  Treatment must be reasonable and necessary to be payable under AS 23.30.095(a).
  Furthermore, palliative care is compensable under AS 23.30.095(a).


The statutory presumption of compensability at AS 23.30.120(a) applies to claims for continuing medical benefits.
  In this case, Dr. Schurig testified his prescription for a membership at the Dimond Athletic Club, to allow Employee to participate in water aerobics and exercises, is a direct and continuing result of the April 11, 1995 injury.  Dr. Schurig testified the water aerobics and exercises provide the best means for Employee to perform the stretching and strengthening exercises she needs, without causing undue strain.  Employee testified her flexibility was much improved after consistently participating in water aerobics and exercises.  Employee also testified she does not have any equivalent means of exercising at home with water, and her living space is very cramped with respect to performing floor exercises.  Employee argues Dr. Smith's opinion also supports the membership as a reasonable and necessary medical expense.  In his August 25, 1997 SIME report, Dr. Smith opined:


[Employee] should be encouraged to continue with some type of aerobic conditioning program as well as flexibility exercises relative to her neck, shoulder, and back.  At this point however, these can be done in an unsupervised fashion.  They would seem to provide the best chance for her to maintain some reasonable level of function.

We find Employee has presented sufficient evidence to raise the presumption her Dimond Athletic Club membership is compensable, and the burden of producing contrary evidence shifts to Employer.


The only evidence Employer presented was Dr. Hadley's November 17, 1998 EIME report.  In her report, Dr. Hadley stated Employee could perform an independent exercise program given that she had an "extensive structured physical therapy and extensive access to the gym."
  Viewed in isolation, we find Employer presented substantial evidence to rebut the presumption of compensability.


Upon review of the entire record, we find Employee proved her claim for medical benefits by a preponderance of the evidence.  We make this finding for the following reasons.  Except for Dr. Hadley, no physician stated the health club membership was either unreasonable or unnecessary, including Employer's other EIME physicians, Drs. James and Voke.  Moreover, based on Employee's and Dr. Schurig's testimony, we find the water aerobics and exercises benefited Employee, thereby aiding her course of recovery.  We conclude Employer shall pay for Employee's membership prescription at the Dimond Athletic Club.

V.
IS EMPLOYEE ENTITLED TO AN AWARD OF PENALTIES AND INTEREST?


Alaska Statute 23.30.155 provides, in part:



(a)
Compensation . . . shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer. . . .



(b)
The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death.  On this date all compensation then due shall be paid. 



. . . .



(d)
. . . If the employer controverts the right to compensation after payments have begun, the employer shall file with the board and send to the employee a notice of controversion within seven days after an installment of compensation payable without an award is due. . . . 



(e)  If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.


We find Employer paid Employee TTD benefits from May 9, 1995 through January 24, 1996.  We find Employer began bi-weekly PPI payments, at Employee's TTD rate, on January 25, 1996.  We find Employer requested a reemployment eligibility evaluation for Employee on April 10, 1996.  We find Employer continued making bi-weekly PPI payments during the eligibility evaluation process, until the last payment was made on November 13, 1996.


We find Employer paid no compensation benefits to Employee from November 14, 1996 through September 26, 1997, a total of 45 weeks.  We find the eligibility evaluation process continued throughout this time and Employee was entitled to continuing benefits.  We make this finding based on the Board's January 7, 1997 order for an SIME, the May 30, 1997 SIME examination, the August 25, 1997 submittal of the SIME report, and the RBA's September 27, 1997 determination of eligibility.  Furthermore, we find Employee did nothing which hindered the evaluation process during this time.


We find Employer appealed the RBA's determination on September 30, 1997, and subsequently withdrew its appeal on October 28, 1997.  We find Employer did not file a notice of controversion during this time.  We find Employer began paying Employee .041(k) stipend benefits effective September 27, 1997. 


We find Employer did not file a controversion, under AS 23.30.155(d), until December 4, 1998.  We find we can excuse Employer's nonpayment of compensation benefits only if Employer specifically shows us the payment was not made for reasons beyond its control.
  We have no evidence of any circumstance, beyond Employer's control, which rendered it unable to meet its obligation to pay or controvert.  We conclude Employer must pay a 25% penalty on: (1) Employee's PTD rate, multiplied by the 45 weeks (from November 14, 1996 through September 27, 1997) that Employee was without compensation benefits; (2) the difference between Employee's PTD rate and the .041(k) stipend paid from September 27, 1997 through the present (except for the period from April 30, 1998 through May 25, 1998 when Employee was found to have unreasonably failed to cooperate under AS 23.30.041(n)); and (3) the Dimond Athletic Club membership fee.  Employer shall also pay interest, at the statutory rate under AS 45.45.010, on the benefits and the penalties awarded.

VI.
IS EMPLOYEE ENTITLED TO AN AWARD OF ATTORNEY FEES?


Alaska Statute 23.30.145 provides:



(a)
Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . . In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.



(b)  If an employer fails to file timely notice of con​troversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medi​cal and related benefits and if the claimant has em​ployed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, includ​ing a reasonable attorney fee. The award is in add​ition to the compensa​tion or medical and related bene​fits ordered.  


We find Employer resisted payment of Employee's PTD compensation benefits from November 14, 1996 through September 26, 1997, when no compensation benefits were paid to Employee.  We find that while Employer did not initially controvert Employee's reemployment claim, the characterization of benefits paid after September 27, 1997 was tantamount to resistance.
  We find the nature of this claim was complicated, and vigorously contested.  We find Employee's attorney provided legal services, developed evidence to support Employee's claims, and aggressively pursued the claims.  We find Employee prevailed in her request for an award of PTD and medical benefits.  We find Employee did not prevail in her request for modification of the RBA's determination of noncooperation.  We therefore conclude Employee is entitled to statutory attorney fees on the PTD and benefits awarded from November 14, 1996 through September 26, 1997, plus the difference between PTD benefits and .041(k) stipend benefits from September 27, 1997 through the present, plus the medical benefits, plus the penalties and interest awarded.


ORDER

(1.)
Employee is permanently totally disabled.


(2.)
Employer shall recharacterize PPI benefits, paid from January 11, 1996 through November 13, 1996, as PTD benefits.


(3.)
Employer shall pay PTD benefits from January 11, 1996, the date Employee was found to be medically stable, during the continuance of the total disability pursuant to this decision and order.


(4.)
Employee and Employer shall schedule a hearing before the Board, upon completion of Employee' reemployment plan, for a reevaluation of Employee's PTD status.


(5.)
Employer shall take no offset for past PPI payments.


(6.)
We reserve jurisdiction to determine Employee's future entitlement, if any, to PPI benefits. 


(7.)
Employer shall pay Employee's statutory attorney fees as set forth in this decision.


(8.)
Employer shall pay penalties and interest as set forth in this decision.


Dated at Anchorage, Alaska this _________________ day of _________________, 1999.







ALASKA WORKERS' COMPENSATION BOARD







___________________________________







Gwendolyn Feltis, Designated Chairman







___________________________________







Valerie Baffone, Member







___________________________________







Philip E. Ulmer, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of Deann M. Stewart, employee / respondent; v. Providence Alaska Medical Center, employer; and Constitution State Service Co., insurer / petitioners; Case No. 9507476; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this _____________ day of _________________, 1999.

                             _________________________________

                             Sierra D. McKeever, Clerk
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     �We held the record open because we directed the parties to file supplemental legal briefs in this matter.  The briefs were filed on March 11, 1999, and we closed the record when we next met.


     �A phlebotomist is a nurse, or other health worker, trained in drawing venous blood for testing or donation.


     �A centrifuge machine rotates at a high rate of speed and separates substances of different densities.  See Schmidt's Attorneys' Dictionary of Medicine, Vol. 1, at C-118 & 119 (February 1992).


     �Employer's Compensation Report (May 28, 1998).


     �Dr. Schurig previously treated Employee following a 1988 automobile accident which resulted in herniated discs in her cervical and lumbar spine.


     �The restrictions included: walking up to 15 minutes at a time; sitting up to 1/2 hour at a time; 5-10 minute breaks every two hours; and no bending over beds.  See Dr. Schurig's Chart Notes (August 14, 1995).


     �The restrictions included: a four-to-six hour workday; carrying up to 10 pounds; standing and walking up to four hours at a time; sitting up to one hour at a time; pushing and pulling up to 20 pounds; and no bending, squatting, or reaching above the shoulder level with the left arm.  See Dr. Schurig's Chart Notes (September 27, 1995).


     �Dr. Schurig authorized Employee's return to full-duty work, but restricted her to 8 hours per day; 3 days on and 1 day off; and rotating her duties between CRA/PROC and phlebotomist.  See Dr. Schurig's Chart Notes (October 11, 1995).


     �Dr. Schurig's Chart Notes.


     �Alpine PCE Report (January 11, 1996).


     �Dr. Schurig's Chart Notes (January 23, 1996).


     �Dr. James' determined the PPI rating using the Guides to Evaluation of Permanent Impairment, American Medical Association (3rd Ed. 1988).


     �Employer's Compensation Report (May 28, 1998).


     �Dr. Schurig's Memorandum (February 23, 1996).


     �Dr. Voke's EIME Report at 4 (May 6, 1996).


     �Id. (emphasis added).


     �Stewart v. Providence Alaska Medical Center, AWCB Interlocutory Decision No. 97-0005 (January 7, 1997).


     �Dr. Smith's SIME Report at 9-10 (August 25, 1997).


     �RBA's Eligibility Determination at 1 (September 17, 1997).


     �Employer's Petition (September 30, 1997).


     �RBA's letter to Weglinski (May 5, 1998).


     �The job descriptions included: Medical Assistant; Medical Laboratory Technician; Medical Secretary; Commercial Drafter; Bookkeeper; and Accounting Clerk.


     �Weglinski letter to Dr. Schurig (May 11, 1998).


     �BEAR PCE Report at 6 (May 26, 1998).


     �Id. at 4-5.


     �Healthsouth PCE Report at 1 (June 12, 1998)(emphasis added).


     �We note for the record Dr. Schurig's disapproval was signed on May 29, 1998, however, they were not stamped as received by the Board until January 7, 1999.


     �Employer's Controversion (June 18, 1998).


     �Stewart v. Providence Alaska Medical Center, RBA Decision at 3-4 (August 24, 1998).


     �Employer's Compensation Report (May 28, 1998).


     �We note for the record Weglinski states she had not received Dr. Schurig's comments regarding Employee's physical capacities, compared to the job descriptions, at the time of her report.


     �Reemployment Plan at 1, 12 (August 24, 1998).


     �Employer's letter to the RBA (October 5, 1998).


     �Dr. Hadley's EIME Report at 8-9 (November 17, 1998).


     �In his March 9, 1999 letter, the RBA informed the parties he declined to address the issue pending the issuance of our decision and order.


     �864 P.2d 526, 531 n.5 (Alaska 1993).


     �Employer's Post-Hearing Brief at 7 (March 11, 1999).


     �Id. at 9-10("The authority relied on by the Board in [Imhoff v. Eagle River Refuse, AWCB Decision No. 94-0330 (December 29, 1994)] was Section .130(a), because the request was made within one year of the eligibility determination.  In this case, the Board also must exercise its authority in order to bring a rational result to the reemployment process, but to do so the Board must resort to its general authority under Section .110(a)).


     �914 P.2d 1276 (Alaska 1996).


     �Sulkosky v. Morrison-Knudsen, 919 P.2d 158, 162 (Alaska 1996)(quoting Dresser Industries, Inc./Atlas Div. v. Hiestand, 702 P.2d 244, 247-48 (Alaska 1985)(citing Interior Paint Co. v. Rodgers, 522 P.2d 164, 168 (Alaska 1974)); see also Hulsey v. Johnson & Holen, 814 P.2d 327, 328 (Alaska 1991)(proceeding under this statute "invokes the Board's jurisdiction over the original claim.").


     �8 Arthur Larson & Lex K. Larson, Workers' Compensation Law, § 81.10, at 15-1045 (1998).


     �Imhoff v. Eagle River Refuse, AWCB Decision No. 94-0330 at 7 (December 29, 1994).


     �AWCB Decision No. 89-0210 (August 16, 1989).


     �AWCB Decision No. 91-0178 (June 14, 1991).


     �Halbak, AWCB Decision No. 91-0178 at 5-6 (emphasis added).


     �8 Larson's, § 81.10 at 15-1045.


     �Under AS 23.30.041(e), a physician's prediction of Employee's physical capacities is required for purposes of determining whether she is eligible for reemployment benefits.  See Yahara v. Construction & Rigging, Inc., 851 P.2d 69, 73 (Alaska 1993)("Because Ms. Sakata is a nurse/occupational therapist, her report does not satisfy the requirement that a physician make the prediction [under AS 23.30.041(e)]")(emphasis added).


     �Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979).


     �Although we confirm the RBA's determination of noncooperation, we note our belief the RBA erred in finding Employee unreasonably failed to "attend [a] designated program" under AS 23.30.041(n)(3).  We believe the correct provision is AS 23.30.041(n)(5), in that Employee unreasonably failed to "cooperate with the rehabilitation specialist in developing a reemployment plan."  Nonetheless, the RBA's selection of subsection .041(n)(3) is harmless error given that we have found Employee unreasonably failed to cooperate.


     �Because Employee was injured on April 11, 1995, her calculation will be based on the 1989 version of AS 23.30.220.  This section was amended, effective September 4, 1995, following the Supreme Court's decision in Gilmore v. Alaska Workers' Comp. Board, 882 P.2d 922 (Alaska 1994).


     �Kinter, 755 P.2d at 1105.


     �The Board determined Lau lacked sufficient communication skills (she was born and educated in Peru) to compete in a sedentary job market.  Therefore, unless Lau's physical abilities improved the likelihood of suitable employment within her capacities was slight. 


     �Lau, AWCB Decision No. 95-0053 at 11-12.


     �Roan, 418 P.2d at 988.


     �585 P.2d 182, 187 (Alaska 1978).


     �Hewing, 585 P.2d at 185.


     �Meek, 914 P.2d at 1278.


     �Now, AS 23.30.395(10).  


     �Meek, 914 P.2d at 1278-79 (emphasis added).


     �Id. at 1280.


     �Becker v. Peak Oilfield Service Co., AWCB Decision No. 99-0042 (March 2, 1999)(Becker III)(citing Townsend v. United Parcel Service, AWCB Decision No. 91-0216 (August 3, 1991); Becker v. Peak Oilfield Service Co., AWCB Decision No. 98-0309 (December 10, 1998)(Becker I); see also, Rydwell v. Anchorage School District, 864 P.2d 526, 529 (Alaska 1993)(citing Sectional Analysis of Workers' Compensation Task Force SB 322 and HB 352, at 4 (1988)). 


     �Meek, 914 P.2d at 1279.


     �Burgess Construction Co. v. Smallwood, 623 P.2d 316 (Alaska 1981).


     �Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


     �Smallwood, 623 P.2d at 316.


     �Kessick v. Alyeska Pipeline Serv. Co., 617 P.2d 755, 757 (Alaska 1980).


     �Wolfer, 693 P.2d at 869.


     �Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).


     �Wolfer, 693 P.2d at 870.


     �Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


     �AS 23.30.122.


     �Wolfer, 693 P.2d at 870.


     �Compare AS 23.30.180 and AS 23.30.185.


     �We note "[s]ubsection .041(k) stipend wages may not be paid while an employee is receiving PTD benefits since subsection .041(k) interim wages are only payable upon the exhaustion of the employee's permanent impairment benefits.  AS 23.30.041(k)."  Meek, 914 P.2d at 1275, n.3.


     �Employer's Compensation Report (May 28, 1998).


     �Id.; AS 23.30.180; AS 23.30.185.


     �Turcott v. Leslie Cutting, Inc., AWCB Decision No. 94-0107 (May 4, 1994)(citing Phillips Petroleum Co. v. Alaska Ind. Bd., 17 Alaska 658, 666 (D. Alaska 1958)); see also Bignell v. Wise Mechanical Contractors, 651 P.2d 1163 (Alaska 1982).


     �Underwater Construction, Inc. v. Shirley, 884 P.2d 156, 161 (Alaska 1994).


     �Wild v. Cook Inlet Pipeline, No. 3AN-80-8083 (Alaska Super. Ct. Jan. 17, 1983); see accord Dorman v. State, No. 3AN-83-551 at 9 (Alaska Super. Ct. February 22, 1984).


     �Weinberger v. Matanuska-Susitna School District, AWCB No. 81-0201 (July 15, 1981), aff'd 3AN-81-5623 (Alaska Superior Court June 30, 1982), aff'd Ireland Chiropractic Clinic v. Matanuska-Susitna School District, memorandum opinion and judgment, Op. No. 7033 (Alaska S. Ct. June 1, 1983).


     �J.L. Hodges v. Alaska Constructors, Inc., Op. No. 4971 (Alaska S. Ct. April 17, 1998); Municipality of Anchorage v. Carter, 818 P.2d 661, 666 (Alaska 1991).


     �Olson v. AIC/Martin J.V., 818 P.2d 669, 672 (Alaska 1991);  Carter, 818 P.2d at 665.


     �Dr. Smith's SIME Report at 10 (August 25, 1997).


     �Dr. Hadley's EIME Report at 9 (November 17, 1998).


     �See, Fahlsing v. Arctic North Services, Inc., AWCB Decision No. 94-0072 (March 29, 1994).


     �8 AAC 45.122; Land and Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984); Moretz v. O'Neill Investigations, 783 P.2d 764 (Alaska 1989).


     �Alaska Interstate v. Houston, 586 P.2d 618, 620 (Alaska 1978).





