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We heard the employers' last injurious exposure rule dispute, and the employee's claim for a compensation rate adjustment, penalties, attorney fees, and legal costs on March 4, 1999, in Fairbanks, Alaska.  Attorney Chancy Croft represented the employee.  Attorney Trena Heikes represented the employer Polar Mining and its insurer (Polar).  Attorney Tasha Porcello represented the employer Mascot Mining and its insurer (Mascot).  We kept the record open to receive certain affidavits and documents from the employee, and the deposition of Lee Silver, M.D., on April 7, 1999.  We closed the record when we next met, April 8, 1999.


ISSUES

1.
Which employer is liable for benefits, if any, for the re-herniation of the employee's spinal disc at L5-S1, under the last injurious exposure rule?  


2.
Is the employee entitled to a compensation rate adjustment under former AS 23.30.220(a)(2)?


3.
Is the employee's claim for benefits barred under AS 23.30.022?


4. 
Is the employee entitled to a penalty under AS 23.30.155(e)?


5.
Is the employee entitled to attorney fees and legal costs under AS 23.30.145 and 8 AAC 45.180?


6.
Are either of the employers entitled to attorney fees, legal costs, and interest under AS 23.30.155(d)?


CASE HISTORY AND SUMMARY OF THE EVIDENCE

The employee fell from a Caterpillar tractor, injuring his back, while working as a miner for Mascot on June 11, 1994.  As a result of this injury, the employee underwent a hemilaminectomy and disc excision at the L5-S1 level on May 31, 1995.  Mascot accepted the claim, and provided temporary total disability (TTD) benefits, permanent partial impairment (PPI) benefits, medical benefits, and reemployment benefits.  


The employee was evaluated for reemployment benefits by rehabilitation specialist Vincent Gollogly, Ph.D.  On March 21, 1996, the employee’s treating physician, Edwin Lindig, M.D., disapproved the employee's ability to perform "Generic Job Descriptions" for a number of positions he held during the ten years preceding his injury: Dump Truck Driver, Heavy Equipment Operator, Construction-Equipment Mechanic, and Miner, Placer.  


The Reemployment Benefits Administrator found the employee eligible for reemployment benefits on June 28, 1996.  With Dr. Gollogly, the employee developed a vocational plan to enter into business as a gold nugget jewelry maker.  The employee and Mascot entered into a Compromise and Release (C&R) agreement, waiving all benefits except medical care, which we approved on July 13, 1997.


The employee was hired by Polar, initially as a truck driver, starting work on the night shift of March 31, 1997.  Before beginning work, the employee completed a medical questionnaire in which he reported his 1994 injury, wrote he was restricted from “real heavy lifting”, and indicated he had a work release.  In a medical report dated the following day, Dr. Lindig released him to light duty work.  


Polar soon assigned him to driving heavy equipment.  The employee testified in the hearing that he suffered intermittent bouts of back pain during his work with Polar.  He testified he developed severe pain while ripping frozen ground with a D-10 Caterpillar.  The employee saw Dr. Lindig on September 26, 1997, who diagnosed the employee’s condition as an exacerbation of his 1994 injury.


Nevertheless, in response to the new injury, the employee completed a Report of Injury for Polar on October 17, 1997.  The employee underwent a Magnetic Resonance Imaging (MRI) study on November 12, 1997, which identified a herniated disc at L4-5.  Orthopedic surgeon Jeremy Becker, M.D., performed a bilateral diskectomy and laminotomy at L4-5 on November 17, 1997.   


Polar accepted the claim, providing TTD benefits and medical benefits.  The employee had been paid $11.50 per hour.  Polar determined his gross weekly earning (GWE) amount to be $905.51 during his work from February through September 1997, but classed him as a seasonal worker, and paid a compensation rate of $210.20 per week.


In March 1998 the employee suffered severe back pain while standing in a shoe store.  Dr. Becker ordered another MRI, and identified a re-herniation at L5-S1 on March 30, 1998.  The employee filed a Workers' Compensation Claim on May 14, 1998.  A May 6, 1998 medical report by Davis Peterson, M.D., identified the herniation with the site of the 1994 injury. Based on that report, Polar filed a Controversion Notice on May 19, 1998, denying all benefits related to the injury at L5-S1.  Polar also filed a Controversion Notice on June 9, 1998, denying a compensation increase, asserting the employee was a seasonal worker.  


In a letter to Polar, dated June 18, 1998, Dr. Becker identified the re-herniation as a “new injury”, resulting from the surgery at L4-5, and the subsequent stress placed on L5-S1 from the surgery.  Polar filed another Controversion Notice, denying all benefits, on June 26, 1998.  The employee filed Workers' Compensation Claims on May 14, 1998, June 9, 1998, and July 22, 1998, against both Polar and Mascot.  Polar filed a notice of a possible claim against the Second Injury Fund in June 1998. 


At Polar’s request, the employee was examined by an orthopedic surgeon, Dr. Silver, on June 30, 1998.  Dr. Silver issued a report on August 18, 1998, concluding the re-herniation at L5-S1 was related solely to the 1994 injury with Mascot.  At Polar’s request, John Joosse, M.D., Mascot's medical examiner who gave the employee a PPI rating for the 1994 injury, signed an affidavit on December 28, 1998.  The affidavit indicated his opinion that the re-herniation at L5-S1 was the “natural progression” from the 1994 injury, and hence, was unrelated to the work with Polar.


In his deposition, Dr. Lindig indicated the employee's re-herniation of the disc at L5-S1 was directly related to the injury in 1994.  (Lindig depo. 19, 21.)  Dr. Lindig felt the relation of the re-herniation to the employee's injury at Polar was speculative.  (Id. 21-22.) 


In his deposition, Dr. Becker indicated that he considered the 1994 injury to be more likely related to the re-herniation of L5-S1, than the employee’s work for Polar.  (Becker depo., p. 14.)  Nevertheless, he also stated that both the 1994 injury and the work with Polar were significant factors in the L5-S1 re-herniation.  (Id., p. 18-19, 31-32.)  


In the hearing the employee testified he took the job with Polar out of economic necessity.  He testified he told his employers at Polar about his 1994 injury and his workers' compensation claim.  Because of the low price of gold, nuggets were not available on the market, and he could not pursue his nugget jewelry making.  He testified he was originally hired to work on a temporary basis for Polar, a week to 10 days, but they kept him on the crew.  He testified he had light work assignments the first two months of work, but it grew heavier in June and July 1997.  He testified the night manager, Don May, asked him about staying on to work on "drift mining" in the winter.


In the hearing Polar night manager and part-owner, Don May, testified he never saw a work release for the employee.  He testified the employee did tell him of his 1994 surgery, but indicated he could do the job.  He testified the employee never told him he was taking the prescription narcotic, Percocet, or he would have restricted the employee from driving heavy equipment.  He also testified that if he knew that Dr. Lindig restricted him from driving trucks, he would not have hired the employee.  He admitted nothing on the written medical questionnaire prepared by the employee was clearly wrong.  He testified much of the work was seasonal, but that sometimes employees have worked year-round. 


In the hearing Polar general manager and president, Dan May (brother to the night manager), testified that employees are often assigned to varying work, but truck driver was the position open when the employee was hired.  He testified the employee told him of his injury and surgery when he was hired, and indicated he would shortly get a work release.  He believed the employee could work with his pre-existing injury.  He testified he never requested the employee to obtain a written release.


He testified the employee had broad experience, and was a good worker, but that employees with greater seniority were laid off seasonally that fall, so he believes the employee would have been laid off as well.  He testified the mine averages about 30 employees.  There is a fall layoff, when the crew closes down the wash plant.  The winter / spring season is actually the busiest time for their operation.  He testified this season begins around the first of the calendar year.  


In the hearing, Dr. Becker testified to his opinion that the stress and vibration of driving heavy equipment for Polar, and the stress from the surgery at L4-5, both incrementally weakened the disc at L5-S1 on the next level of his spine.  He believed the vibration and surgery were both significant and substantial factors in causing the re-herniation of L5-S1.


In his deposition, Dr. Silver testified he agreed with the work restrictions Dr. Lindig had placed on the employee, including lifting no more than 20 lbs.  (Silver depo., p. 23.)  He felt the employee's work with Polar was not a substantial factor in causing the re-herniation of L4-5.  (Id., pp. 30-31.)  He specifically felt the jostling and vibration from running the equipment did not cause the problem.  (Id., p. 37.)  He based this opinion on the lack of degeneration of L5-S1 between the time of the employee's MRI in January 1996 and his MRI on November 12, 1997.  (Id., pp. 27, 29.)  He felt the employee's L4-5 injury was not a substantial factor in causing the re-herniation of L4-5.  (Id.)  


Dr. Silver noted that fusion surgery can cause injury to adjacent vertebral discs, but that the employee's L4-5 surgery was an excision, not a fusion.  (Id., p. 32.)  He indicated the medical literature does not show excision surgery can harm the adjacent levels of the spine.  (Id., p. 33.)  However, on cross-examination, he cited no specific literature to support his opinion.  (Id., p. 75.)       


After the hearing, Polar sent a facsimile letter, dated March 8, 1999, requesting permission to re-depose Dr. Lindig and submit the deposition into the record.  It requested this deposition to rebut the hearing testimony of Dr. Becker and the employee.  The employee and Mascot both objected to the request.  We declined the request, reaffirming or oral order from the hearing, directing the parties to depose only Dr. Silver.


In his legal brief and at the hearing, the employee argued he suffered an aggravation of his L5-S1 injury as a result of his work with Polar, and he is entitled to TTD benefits and medical benefits, including the requested surgery, from that employer under the last injurious exposure rule.  He cites several recent Board decisions finding “fair” compensation rates.  He argued his work with Polar would have continued year-round.  He should have been regarded as a permanent employee, not a seasonal employee, and his weekly compensation rate should have been $593.86, based on a GWE of $905.51. 


Because the employer did not controvert the requested compensation rate increase, the employee argued a penalty is due under AS 23.30.155(e) for any past benefits we might award.  Harp v. ARCO Alaska, Inc., 831 P.2d 352 (Alaska 1992).  He also claimed interest on any compensation increase.  He asserted he reported his previous injury to Polar in the health questionnaire, and his claim should not be barred under AS 23.30.022.  In his brief, the employee contended Polar’s attempt to raise AS 23.30.022 as a defense is a frivolous and unfair defacto  controversion, and that we should refer Polar to the Division of Insurance under AS 23.30.155(o).  He submitted affidavits, itemizing attorney fees of $16,459.50 and legal costs of $518.09, and requested the fees and costs be awarded under AS 23.30.145(b).


Polar argued in its brief, and in the hearing, that the employee’s September 1997 injury was not a substantial factor in the re-herniation of L5-S1.  It contended the opinions of Drs. Lindig, Joosse, and Silver provide substantial evidence rebutting the presumption of compensability from applying to the employee’s work with Polar.  It also argued the opinions of these physicians outweigh the speculation by Dr. Becker.  


Polar argued the employee never disclosed his permanent restriction from dump truck and heavy equipment operation, and his claim should be barred under AS 23.30.022.  Because the employee was a seasonal worker, Polar asserted his compensation rate was properly calculated based on 1/50th of his wages from the preceding calendar year.  Polar contended that if AS 23.30.022 does not bar the employee’s claim, Mascot should remain liable for all benefits attributable to the injury at L5-S1.  It requested itemized attorney fees totaling $15,361.57, and costs of $17,055.23, under AS 23.30.155(d).


Mascot argued in its brief, and at the hearing, that Dr. Becker’s opinion is substantial evidence, raising the presumption that Polar is liable for the employee’s re-herniation under the last injurious exposure rule.  It argued the opinions of Drs. Silver and Joosse are inconclusive, not offering evidence ruling out the possibility the work with Polar aggravated the L5-S1 condition, and not rebutting the presumption of compensability applying to Polar.  


At the hearing Mascot argued that if AS 23.30.022 cuts off Polar’s liability, that section of the statute would cut off Mascot’s as well.  It submitted a request for itemized attorney fees of $17,291.20, paralegal costs of $520.00, and costs of $1,551.11, under AS 23.30.155(d), plus additional fees for an additional 11 hours of preparation and 10 hours of hearing time.  No party offered any objections to the itemization of attorney fees and costs submitted by the other parties.  We also note we authorized additional attorney time for purposes of the deposition of Dr. Silver. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
LIABILITY UNDER THE LAST INJURIOUS EXPOSURE RULE

This case must be analyzed under the last injurious exposure rule adopted in Ketchikan Gateway Borough v. Saling, 604 P.2d 590 (Alaska 1979).  The rule applies when employment with successive employers may contribute to an employee's disability.  Veco, Inc. v. Wolfer, 693 P.2d 865, 868, n. 1, (Alaska 1985). This rule, combined with the presumption of compensability afforded by AS 23.30.120(a), "imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability."  Saling, 604 P.2d at 595, citing to 4 A. Larson, The Law of Worker's Compensation, § 95.12 (1979).   In Peek v. SKW/Clinton, 855 P.2d 415, 416 (Alaska 1993), the court stated: 


[T]wo determinations . . . must be made under this rule:  "(1) whether employment with the subsequent employer 'aggravated, accelerated, or combined with' a pre-existing condition; and, if so, (2) whether the aggravation, acceleration or combination was a 'legal cause' of the disability, i.e., 'a substantial factor in bringing about the harm."  (quoting Saling, 604 P.2d at 597, 598).


An aggravation, acceleration or combination is a substantial factor in the disability if it is shown that (1) "but for" the subsequent employment the disability would not have occurred, and (2) the subsequent employment was so important in bringing about the disability that a reasonable person would regard it as a cause and attach responsibility to it.  See State v. Abbott, 498 P.2d 712, 727 (Alaska 1971).  The court expressly adopted the "but for" test in a last injurious exposure rule context in Fairbanks North Star Borough v. Rogers & Babler, 757 P.2d 528, 533 (Alaska 1987).


"The question of whether the employment aggravated or accelerated a pre-existing disease or injury is one of fact to be determined by the Board and it is not the function of the court to reweigh the evidence or choose between competing inferences."  Peek 855 P.2d at 418.  "As we pointed out in Saling, under the `last injurious exposure' rule, an employee need not show that employment with the last employer was the legal cause of disability, only a legal cause of the disability."  Id. at 419, citing to Saling, 604 P.2d at 598.  


In our analysis, we must first apply the statutory presumption of compensability.  AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, the (1) the claim comes within the provisions of this chapter. . . ."


The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  "[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection."  Burgess Construction Co. v. Smallwood, 623 P.2d 316 (Alaska 1981).  In less complex cases, such as this one, lay evidence may be sufficiently probative to establish causation.  Wolfer, 693 P.2d at 871.  In this case, Polar is the most recent employer with possible liability for the disputed benefits.  We find the testimony of the employee's current treating physician, Dr. Becker, concerning the weakening and aggravation of the employee's pre-existing injury at L5-S1 by his work at Polar, is sufficient evidence to raise the presumption of compensability.      


Once the presumption attaches, substantial evidence must be produced showing the disability is not work-related.  Smallwood, 623 P.2d at 316.  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.  Kessick v. Alyeska Pipeline Serv. Co.,  617 P.2d 755, 757 (Alaska 1980).  There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the disability is not work-related or (2) eliminating all reasonable possibilities that the disability is work-related.  Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).  


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.  


We find the deposition testimony of Drs. Silver and Lindig, and the affidavit of Dr. Joosse, all indicate that the employee's re-herniation of L5-S1 is related to his 1994 injury while working with Mascot.  Neither Dr. Lindig nor Dr. Joosse provide affirmative evidence showing the re-herniation is not related to the work injury at Polar, or to the L4-5 surgery.   However, Dr. Silver based his opinion on the lack of objective changes at L5-S1 in the employee's MRI films before and after his injury at Polar.  We find Dr. Silver's deposition testimony provides substantial, affirmative evidence rebutting the presumption of compensability, as it applies to Polar. 

 
Once the employer produces substantial evidence the disability is not work-related, the presumption drops out, and the employee must prove all elements of the case by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 

   
We have weighed the opinions of all the physicians, and considered the entire medical record.  We are persuaded the preponderance of the medical evidence, especially the opinion of Dr. Becker, shows the employee's work at Polar, his L4-5 injury, and the resulting surgery were substantial factors in the re-herniation of the disc at L5-S1.
 By the preponderance of the available evidence, we find the employee's work at Polar, and/or the surgery related to that work, caused substantial aggravation of his pre-existing L5-S1 injury.  Accordingly, we conclude the employee's claim for benefits from Polar for the re-herniation of L5-SI is compensable under the last injurious exposure rule.  


The employee also makes a general claim for TTD benefits under AS 23.30.185, and medical treatment under AS 23.30.095(a), related to the re-herniation of L5-S1.  Because we find the employee's last injurious exposure claim against Polar is compensable, we find the presumption of compensability under AS 23.30.120(a) applies to the employee's claim for these specific categories of benefits.  Meek v. Unocal Corp., 914 P.2d 1276, 1279-80 (Alaska 1996).  We will retain jurisdiction to resolve any disputes that may arise. 


II.
COMPENSATION RATE ADJUSTMENT

At the time of the employee's injury with Polar, AS 23.30.220(a) provided, in part:


Computation of compensation under this chapter shall be on the basis of an employee's spendable weekly wage at the time of injury.  An employee's spendable weekly wage is the employee's gross weekly earnings minus payroll tax deductions.  An employee's gross weekly earnings shall be calculated as follows. . .



(4)
if at the time of injury the




(A) employee's earnings are calculated by the day, 

hour, or by the output of the employee, the employee's 

gross weekly earnings are the employee's earnings most 

favorable to the employee computed by dividing by 13 the 

employee's earnings, not including overtime or premium 

pay, earned during any period of 13 consecutive calendar 

weeks within the 52 weeks immediately preceding the 

injury. . . .



(6)
if at the time of injury the employment is 
exclusively seasonal or temporary, then, notwithstanding (1)-
(5) of this subsection, the gross weekly earnings are 1/50th 
of the total wages that the employee has earned from all 
occupations during the calendar year immediately preceding the 
injury. . . .


The statute cited above, enacted by the legislature and in effect at the time of the employee's injury and claim, is substantive governing law for this case.  Also, the Alaska Supreme court, in Gilmore v. The Alaska Workers' Compensation Board, 882 P.2d 922, 929 (Alaska 1994), determined a former version of section 220, may be unconstitutional as applied in certain circumstances.  We have interpreted this court decision to require us to determine whether the facts of each case cause an unfair application for an injured worker.  Williams v. Knik Sweeping Co., AWCB Decision No. 98-0298 (December 1, 1998); Beland v. Pioneer Door, AWCB Decision No. 95-0058 (March 2, 1995).  Accordingly, when applying this statute, we must consider the facts of this case to determine whether AS 23.30.220 yields a result which does not fairly reflect the employee's future earnings loss.


The court's specific concern in Gilmore was that the formula in former subsection 220(a)(1) may, in some cases, lead to an unfair GWE determination.  The court stated in Gilmore:


We recognize that rigid application of the mechanical formula set out in AS 23.30.220(a)(1) probably leads to quick and predictable results.  This efficiency is gained, however, at the sacrifice of fairness in result.  The purpose of the Act, as expressed by the legislature, is to provide a "quick, efficient, fair, and predictable delivery of indemnity and medical benefits."  The facts of the present case amply demonstrate the potential unfairness of a rigid application of the mechanical formula.  Under the section 220(a)(1) formula as applied by the Board, Gilmore received only the statutory minimum amount of compensation, despite his earning over seven and one-half times more per week at the time of injury.


 . . .  



The gross weekly wage determination method of AS 23.30.220(a) creates large differences in compensation between similarly situated workers, bears no relationship to the goal of accurately calculating an injured employee's lost wages for purposes of determining his or her compensation, is unfair to workers whose past history does not accurately reflects their future earning capacity, and is unnecessary to achieve quickness, efficiency, or predictability. . . .

Gilmore, 882 P.2d, at 928-930 (footnotes omitted).


In Gilmore, 882 P.2d, at 929-930, n.17, the court stated:


Since section 220(a) may be applied constitutionally in a number of circumstances, for example, where the injured worker has had the same occupation for all of the past two calendar years, and since it does not involve the First Amendment, section 220(a) is unconstitutional as applied. [emphasis added].


In this case, the employee and both of the May brothers testified that Polar's work moved through seasonal mutations, largely closing down in the fall, then reactivating for the winter / spring season, after the turn of the year.  The hearing testimony reflects the employee was a good worker with valuable experience, though he lacked very much seniority with this employer.  Based on the preponderance of the available evidence, we find the employee would most likely have been temporarily laid off on or about the end of September, 1997, and recalled to work on or about the beginning of January 1998.  Based on the preponderance of the evidence available to us in the record, we find the employee was employed on an ongoing basis, at reasonably permanent work, but with anticipated seasonal slowdowns and fall season layoffs.


Based on the evidence in the hearing record, we cannot find the employee's work with Polar was "exclusively seasonal or temporary" under AS 23.30.220(a)(6).  In attempting to apply the specific facts of the employee's job to the statutory scheme of AS 23.30.220, we find the employee's work would be most accurately characterized as ongoing, hourly work.  For this type of work, the statute provides AS 23.30.220(a)(4)(A) to calculate the appropriate compensation rate.


We must next consider the employee's GWE and compensation rate in light of the court's ruling in Gilmore.  We note the court was concerned that AS 23.30.220(a) could produce results that are manifestly unfair and inaccurate reflections of what an individual injured worker could reasonably be expected to earn during the period of his or her disability.  The court was also concerned that, in some cases, AS 23.30.220(a) could produce widely differing results for two workers who were very similarly situated.



If we consider the nature of the employee's work and work history under AS 23.30.220, we find the employee's work with Polar is reasonably consistent with the employee's pattern of work as a miner.  Based on the preponderance of the available evidence, we find AS 23.30.220(a)(4)(A) fairly accounts for the employee's expected earnings during the period he received TTD.  


Accordingly, we conclude the employee is due a compensation rate adjustment under AS 23.30.220(a)(4)(A).  We direct Polar and the employee to calculate his compensation rate on the basis of his earnings from the most favorable 13 consecutive week period within the 52 weeks immediately preceding the injury in September 1997.  We will retain jurisdiction to resolve any disputes on this issue.


Also, our regulation at 8 AAC 45.142 requires the payment of interest at a statutory rate of 10.5% per annum, as provided at AS 45.45.010, from the date at which each installment of compensation is due.  See also, Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984); Harp v. Arco Alaska, Inc., 831 P.2d 352 (Alaska 1994); Childs v. Copper Valley Electrical Association 860 P.2d 1184, 1191 (Alaska 1993).  The employee is entitled to interest from Polar on all outstanding benefits from the dates on which payments were due. 



III.
IS THE CLAIM BARRED UNDER AS 23.30.022?

AS 23.30.022 states:


An employee who knowingly makes a false statement in writing as to the employee's physical condition in response to a medical inquiry, or in a medical examination, after a conditional offer of employment, may not receive benefits under this chapter if


(1) the employer relied upon the false representation and this reliance was a substantial factor in the hiring; and


(2) there was a causal connection between the false representation and the injury to the employee.


Polar contends the employee’s claim should be barred under AS 23.30.022, because he failed to report on the employer’s medical questionnaire the jobs Dr. Lindig had disapproved for him in 1996, during his evaluation for reemployment benefits.  It also argues his claim should be barred because he did not actually have the work release he claimed, and because he did not accurately state his lifting restrictions.  The employee counters that he was straightforward with Polar about his 1994 injury. 


We have reviewed a copy of the employee’s medical questionnaire:  We find he clearly disclosed his 1994 injury and its related surgery.  The employee did not have a work release in hand while he completed the questionnaire, just before beginning his first shift.  Nevertheless, the record is clear that he went to his doctor after his initial shift, discussed his new job as a driver, and obtained the work release.  The employee’s testimony was confirmed by Polar’s president.  


The actual terms of the employee’s April 1, 1997 work release from Dr. Lindig was “light duty”, as opposed to “no real heavy lifting”, as written by the employee on the questionnaire.  Nevertheless, we do not find this discrepancy significant for two reasons:  First, the employee wrote his comment the day before Dr. Lindig actually wrote the specific terms of release.  Second, given the nature of job the employee was seeking (truck driver), we do not find the difference in the wording reflects an attempt to deceive the employer.  We find the employee credible.  AS 23.30.122.


Although the employee did not write anything on the employer’s medical questionnaire about the various job descriptions Dr. Lindig disapproved during the reemployment benefits evaluation in 1996, we find no specific question in the questionnaire which requires this information.  We cannot find the employee wrote anything false about this topic.  We also note, Dr. Lindig specifically released the employee to (at least try) the truck driving.  


Considering all the available record, we find the preponderance of the evidence shows the employee did not knowingly make a false written statement on the questionnaire.  Accordingly, we conclude AS 23.30.022 does not bar the employee’s claim.  Fagan v. Ditomaso, Inc., AWCB Decision No. 99-0025 (February 4, 1999). 

IV.
ATTORNEY FEES AND LEGAL COSTS FOR THE EMPLOYEE
 
AS 23.30.145(b) provides:


(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.  


8 AAC 45.180 provides, in part:


(f) The board will award an applicant the necessary and 
reasonable costs relating to the preparation and presentation 
of the issues upon which the applicant prevailed at the 
hearing on the claim.  The applicant must file a statement 
listing each cost claimed, and must file an affidavit stating 
that the costs are correct and that the costs were incurred in 
connection with the claim. 


We find the claim was resisted by the actions of the employer.  Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).  The employee seeks an award of attorney's fee under subsection 145(b) for the benefits obtained.  We found Polar liable for this claim, and we note it resisted paying TTD benefits and medical benefits.  Consequently, we can award fees and costs under subsection 145(b).  Alaska Interstate v. Houston, 586 P.2d 618, 620 (Alaska 1978).  


Subsection 145(b) requires the award of attorney fees and costs be reasonable, and our regulation 8 AAC 45.180(d) requires a fee awarded under subsection 145(b) be reasonably commensurate with the work performed.  


We have examined the record, and the employee's itemization of fees and costs.  We note that the employers made no objection to the reasonableness of the itemized legal fees and costs.  Having considered the nature, length, and complexity of the services performed, as well as the amount of benefits resulting, we find both the fees and costs are reasonable for the prosecution of this claim. We will award the fees and costs requested by the employee. We retain jurisdiction over any disputes.    


V.
ATTORNEY FEES AND COSTS FOR MASCOT

AS 23.30.155(d) provides, in part:


When payment of temporary disability benefits is controverted solely on the grounds that another employer or another insurer of the same employer may be responsible for all or a portion of the benefits, the most recent employer or insurer who is party to the claim and who may be liable shall make the payments during the pendency of the dispute. When a final determination of liability is made, any reimbursement required, including interest at the statutory rate, and all costs and attorneys' fees incurred by the prevailing employer, shall be made within 14 days of the determination.


AS 23.30.155(d) requires the award of attorney fees and costs to the prevailing employer in a last injurious exposure dispute.  We have examined the record of this case, and Mascot's itemization of fees and costs.  We again note that Polar and Mascot made no objection to the itemized legal fees and costs.  Having considered the nature, length, and complexity of the services performed, we find both the fee and costs reasonable for the successful prosecution of this claim. We will award the fees and costs requested by Mascot.  We retain jurisdiction over any fee disputes. 


VI.  FRIVOLOUS OR UNFAIR CONTROVERSION

AS 23.30.155(o) provides:


(o) The board shall promptly notify the division of insurance if the board determines that the employer's insurer has frivolously or unfairly controverted compensation due under this chapter.  After receiving notice from the board, the division of insurance shall determine if the insurer has committed an unfair claim settlement practice under AS 21.36.125.


The employee argues Polar had no basis on which to resist the payment of benefits under AS 23.30.022.  He contends his written answers to the employer’s medical questionnaire were substantially accurate.  


The Alaska Supreme Court's reasoning in Harp v. Arco Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992), requires an employer to have specific evidence for a good faith controversion.  The court in Harp, 831 P.2d at 352, 358, applied a penalty under AS 23.30.155(e) to an employer which did not have specific evidence to support a good faith controversion.  


We have applied the court's reasoning from Harp, and held that a controversion not made in good faith is frivolous and unfair for purposes of AS 23.30.155(o).  Stair v. Pool Arctic Alaska Drilling, AWCB Decision No. 98-0092 (April 13, 1998).  We consistently require an employer or insurer to have specific evidence on which to base a controversion.  See, e.g., Lincoln v. TIC - The Industrial Co., AWCB Decision No. 97-0212 (October 20, 1997).


In this case Polar identified several discrepancies in the medical questionnaire.  Although, we found these discrepancies did not reflect knowingly-made false statements under AS 23.30.022, we note that reasonable minds can differ.  We find these discrepancies are significant enough to support a good faith controversion.  We conclude that Polar did not frivolously or unfairly controvert the employee’s claim to benefits.


VII.
PENALTY

AS 23.30.155 provides, in part:

   

(d)  . . . If the employer controverts the right to 
compensation after payments have begun, the employer shall 
file with the board and send to the employee a notice of 
controversion within seven days after an installment of 
compensation payable without an award is due. . . .   



(e)  If any installment of compensation payable without 
an award is not paid within seven days after it becomes due, 
as provided in (b) of this section, there shall be added to 
the unpaid installment an amount equal to 25 percent of it.  
This additional amount shall be paid at the same time as, and 
in addition to, the installment, unless notice is filed under 
(d) of this section . . . .


In our review of the record, we find an initial lack of clarity concerning the work-relation of the employee's March 1998 re-herniation of L5-S1.  We find Polar received clear notice of the employee's claim with the May 14, 1998 Workers' Compensation Claim form, served on May 19, 1998.  We find Polar's Controversion Notice of May 19, 1998, denying all benefits related to the injury at L5-S1, was based on a May 6, 1998 report by Davis Peterson, M.D., which identified the herniation with the site of the 1994 injury with Mascot.  


Polar also filed a Controversion Notice on June 9, 1998, denying a compensation increase.  We find this controversion was based on Polar's assertion the employee was a seasonal worker.  Although we ultimately agreed with the employee's interpretation of the facts on both of these issues, we find these controversions were both filed in good faith, and timely.  Harp v. Arco Alaska, Inc., 831 P.2d at 358.  We conclude no penalty is due on these controversions.  AS 23.30.155(e).  


ORDER

1.
Polar Mining is liable, under the last injurious exposure rule, for all benefits due to the employee as a result of the re-herniation of L5-S1.  


2.
Polar Mining shall recalculate and adjust the employee’s compensation rate under AS 23.30.200(a)(4)(A), in accord with the terms of this decision and order.  We retain jurisdiction to resolve any disputes which may arise over this issue.


3. 
Polar shall pay the employee interest on all late-paid benefits under 8 AAC 45.142.



4.
Polar Mining’s request to bar the employee’s claim under AS 23.30.022, is denied and dismissed.


5.
Polar Mining shall pay the employee reasonable attorney fees and legal costs under AS 23.30.145(b) and 8 AAC 45.180, as itemized in the affidavits and supplemented during the hearing.


6.
Polar Mining shall pay Mascot Mining attorney fees and legal costs under AS 23.30.155(d) in the amount itemized in Mascot Mining’s affidavit, as supplemented at the hearing.


7.
The employee's claim for a penalty under AS 23.30.155(e) is denied and dismissed.


Dated at Fairbanks, Alaska this   21st    day of April, 1999.



ALASKA WORKERS' COMPENSATION BOARD






___________________________________






William Walters, Designated Chairman






___________________________________






John Giuchici, Member






___________________________________






Dorothy Bradshaw, Member


If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of Thomas A. Williams / applicant; v. Polar Mining Inc., employer;  Fremont Industrial Indemnity, insurer; v. Mascot Mining Inc., employer;  CIGNA, insurer / defendant; Case Nos. 9722738 & 9412315; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this   21st    day of April, 1999.

                             
_________________________________

                             
Lora J. Eddy, Clerk
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