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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ROBERT M. ANDERSON,



)








)




Employee,


)




  Applicant,

)
INTERLOCUTORY








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9727710

MUNICIPALITY OF ANCHORAGE,

)


(Self-Insured), 



)
AWCB Decision No. 99-0091








)





Employer,


)
Issued at Anchorage, Alaska




  Defendant.

)
On April 23, 1999

___________________________________)


We heard the employer's petition to compel the employee's participation in a physical capacities evaluation (PCE) at Anchorage, Alaska, on April 15, 1999.   Attorney Trena Heikes represents the employer.  Attorney William Soule represents the employer.  We closed the record at the hearing's conclusion.  


ISSUES

1.
Whether the employee must participate in a PCE performed by a provider of the employer's choosing.  


2.
If we order a PCE, may the employer may suspend the employee's compensation if he refuses to submit as ordered.  


3.
Whether to postpone deadlines detailed in the second independent medical evaluation (SIME) ordered at the March 8, 1999 prehearing.  


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

The employee injured his back during a slip and fall while working for the employer as a lifeguard on December 7, 1997.  The employee also taught swimming lessons and worked for the employer as a special education teacher's assistant.  On January 14, 1999, the employee requested an eligibility evaluation for reemployment benefits.  Based on the employer's verbal nonopposition to the employee's request, Reemployment Benefits Administrator (RBA) Designee, Deborah Torgerson, referred the employee for an eligibility evaluation on March 22, 1999.  


At the March 3, 1999 prehearing conference, the parties stipulated to a second independent medical evaluation (SIME) on the following issues:  recommended course of treatment; date of medical stability;  and functional capacity.  The parties also agreed to have the employee's degree of permanent impairment rated at the SIME.  


Regarding functional capacity, the employee's treating physician, Mark Barbee, D.C., referred the employee to Louis Kralick, M.D., who opined in his January 25, 1999 report, that the employee would not be able to return to his work at the time of his injury.  At the request of the employer, John Ballard, M.D., and Richard Peterson, D.C., examined the employee.  In their July 10, 1998 report, the doctors stated:  "The panel does not discern any reason why Mr. Anderson would not be able to return to his former lifeguard job."  In their November 7, 1999 report, the doctors stated:  "The panel believes it is time for Mr. Anderson to get back to work, and we do not discern a need for recommending further restrictions."  


On referral from Dr. Barbee, a physical capacities evaluation was performed by Liz Dowler, O.T.R./L., C.R.C. on January 5 - 6, 1999.  In her January 7, 1999 report, Ms. Dowler noted:  "His job duties require heavy lifting occasionally.  The physicians seem to think he may get there.  At this point it appears that it is possible, but his is inconclusive at this time."  


In his March 19, 1999 letter to Ms. Heikes, Mr. Soule wrote in pertinent part:  



There may be a PCE set as part of the SIME, and we certainly have no objection to that.  But your clients do not appear to have the authority under §095 to require my client to go to a PCE as part of an EIME.  He is only required to see a "physician" or surgeon.  I hope this letter clarifies our position on this matter.  

In his March 19, 1999 letter to Ms. Heikes, Mr. Soule wrote in pertinent part: 



My client advises that [the employer's adjuster,] Ms. Jones called him the other day to schedule a PCE for him.  Please refer to my 3/19/99 [letter] for our position concerning whether or not your clients have the right to schedule such an evaluation.  I have instructed Mr. Anderson that he is not required to attend.  Therefore, please advise the physical therapist that he will not be attending so that he is not charged any no-show fees.  


At the April 15, 1999 hearing, the employee argued that AS 23.30.095(e) only requires an employee submit to an examination by a physician or surgeon.  The employee asserts he is not required to submit to a PCE as requested by the employer, as the person performing the PCE would be a physical therapist, not a physician or surgeon.  Furthermore, AS 23.30.095(e) provides that an unless medically appropriate, an employer's physician should rely on existing diagnostic data, and the employee has already completed a PCE with Ms. Dowler.  The employee would agree to submit to a PCE at an SIME, but not one arranged by the employer.  


The employer argues that fundamental principles and due process require the employee to submit to a PCE of its choosing.  The employer asserts that section .095(e) specifically authorizes a physician or surgeon's referral to specialists.  The employer asserts that under the employee's argument, it could not have the employee examined by a chiropractor of its choosing, even though the employee's attending physician is a chiropractor.  The  employer also argues that were we to adopt the employee's argument, an employer could not have an X-ray technician take X-rays of employees, or allow psychiatrists to refer employees for psychological testing.  The employer asserts that AS 23.30.095(a) requires an employer to furnish all aspects of medical care, not just those performed by physicians or surgeons.  Furthermore an employee's functional capacity is specifically listed in AS 23.30.095(k) as a potential area of dispute that may trigger an SIME.  The employer questions how a medical dispute between could ever exist if only an employee is allowed to have his medical providers conduct a PCE.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095 provides in pertinent part:  



(e) The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer's choice authorized to practice medicine under the laws of the jurisdiction in which the physician resides, furnished and paid for by the employer.  The employer may not make more than one change in the employer's choice of a physician or surgeon without the written consent of the employee.  Referral to a specialist by the employer's physician is not considered a change in physicians. An examination requested by the employer not less than 14 days after injury, and every 60 days thereafter, shall be presumed to be reasonable, and the employee shall submit to the examination without further request or order by the board.  Unless medically appropriate, the physician shall use existing diagnostic data to complete the examination. Facts relative to the injury or claim communicated to or otherwise learned by a physician or surgeon who may have attended or examined the employee, or who may have been present at an examination are not privileged, either in the hearings provided for in this chapter or an action to recover damages against an employer who is subject to the compensation provisions of this chapter.  If an employee refuses to submit to an examination provided for in this section, the employee's rights to compensation shall be suspended until the obstruction or refusal ceases, and the employee's compensation during the period of suspension may, in the discretion of the board or the court determining an action brought for the recovery of damages under this chapter, be forfeited. . . . 



(k)
In the event of a medical dispute regarding . . . functional capacity . . . between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  


If the employer's physician so refers the employee, we find the employee must submit to a physical capacities evaluation by a specialist in that field.  We base our decision on several factors.  First, AS 23.30.095(e) clearly authorizes an employer's physician to refer an employee to "specialists."  We find the term "specialist" is not limited to only physicians or surgeons as the employee argues.  Second, we find it is medically appropriate for new diagnostic data to be developed;  it has been over four months since the employee's January PCE, and Ms. Dowler's report anticipated improvement in the employee's physical capacities.  Third, we find employers enjoy a presumption that examinations (or evaluations) every 60 days are reasonable.  In this case, we find that it is.  Finally, we find a physician's ability to collect and analyze diagnostic data, from a variety of sources and specialties -- technicians, psychologists, and physical therapists -- is exactly what physicians are trained for.  To require an employer's physician to personally perform every aspect of an evaluation would defy common sense and be incongruous with the requirement for procedures to be as summary and simple as possible.  AS 23.30.005(h).
  It would certainly not be cost effective to require a physician or surgeon to perform every aspect of an employer's examination.  


  Since we found it is reasonable for the employer to have its own PCE of the employee, we direct the employer and employee to coordinate a time for one to be scheduled.  Should the employee refuse to submit an employer's PCE, we will hear the employer's petition to suspend and/or forfeit the employee's compensation under AS 23.30.095(e), at the next available hearing date.
  The parties shall schedule a prehearing to establish new timeframes for submission of SIME records.


ORDER

1.
The employee shall submit to a physical capacities evaluation of the employer's choice.  


2.
The parties shall proceed in accordance with this interlocutory decision and order.  


Dated at Anchorage, Alaska this _________________ day of _________________, 1999.



ALASKA WORKERS' COMPENSATION BOARD



___________________________________



Darryl L. Jacquot, 



Designated Chairman



___________________________________



John Abshire, Member



___________________________________



Florence Rooney, Member


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Robert M. Anderson, employee / applicant; v. Municipality of Anchorage, (Self-Insured), employer / defendant; Case No. 9727710; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this __________ day of _______________, 1999.

                             _________________________________

                             Brady D. Jackson III, Clerk

�








     �See also, Chapter 79, Section 1(a) SLA 1988 "Legislative Intent" states: "It is the intent of the legislature that AS 23.30 be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injure workers as a reasonable cost to the employer who are subject to the provisions of AS 23.30."


     �This would appear to be the type of matter that could be heard at a "procedural day" hearing, which are held approximately every other Wednesday.  


     �We assume this will be after receipt of the employer's PCE.





