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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ALVIN BOOTH,




)








)




Employee,


)




  Applicant,

)
FINAL








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 8103023

H&H CONTRACTORS,



)









)
AWCB Decision No. 99-0106




Employer,


)








)
Filed in Fairbanks, Alaska



and




)
on May 10, 1999








)

PROVIDENCE WASHINGTON,


)








)




Insurer,


)




  Defendants.

)

___________________________________)


We heard the employee's claim for workers' compensation medical benefits in Fairbanks, Alaska on March 25, 1999.  Attorney Paul Hoffman represented the employee.  Attorney Robert Griffin represented the defendants.  We closed the record on April 8, 1999 when we next met after receiving closing briefs.

I.  HISTORY OF THE CLAIM


In 1968, the employee was involved in an accident while racing boats.  He sustained fractures of his right pelvis and hip.  In 1970, the employee underwent surgery for the right hip fracture, resulting in the placement of an Austin-Moore prosthesis in his right hip.  An Austin-Moore prosthesis, while state-of-the-art in 1970, is no longer used by orthopedic surgeons.  


On June 24, 1980, the employee sustained an on-the-job injury to his low back while working for the employer.  He reported that he had been hauling a heavy hose up a ladder and hyperextended his back, which resulted in a sudden onset of pain.  The employee did not seek treatment until July 25, 1980.  He continued to have complaints of pain in his low back throughout the summer of 1980.  By October 6, 1980, the employee’s condition had deteriorated, and he first sought treatment with John Joosse, M.D.  By that time he had developed right leg pain.  Dr. Joosse’s impression was spondylolisthesis with probable nerve root compression on the right at level L4-5.  


The employee was seen by Dr. George Vrablik on October 9, 1980.  Dr. Vrablik noted the x-rays demonstrated a significant forward slip of the last lumbar vertebrae on the sacrum, and suggested surgical intervention to relieve the nerve root irritation.  


On November 13, 1980, the employee returned to George S. McCan, M.D.  Dr. McCan was the orthopedist who performed the employee’s right hip surgery and inserted the Austin-Moore prosthesis 10 years earlier.  On November 20, 1980, the employee underwent surgery consisting of a bilateral total lumbar laminectomy at L4, and a posterolateral fusion from L4 to the sacrum with iliac bone graft.  


The employee returned to Fairbanks and began follow-up treatment with Dr. Joosse from March of 1981 through February of 1982.  During the follow-up treatment by Dr. Joosse, the employee began to experience hip pain.  Dr. Joosse opined, for the first time on July 15, 1981, that the employee might need a total hip replacement at some future time.  On August 18, 1981, Dr. Joosse stated the employee would definitely benefit from a total hip replacement.    


On April 26, 1992, we approved a Compromise and Release of the employee’s June 24, 1980 workers’ compensation injury.  The Compromise and Release recites that the employee received $22,634.05 in temporary total disability benefits and $23,725.89 for medical expenses.  Additionally, the employee received $87,000 in compromise of future benefits.  Paragraph 3 of the Compromise and Release recites that “Alvin Booth will receive $87,000 for any and all injuries which he may have received as a result of the industrial accident herein referred to and for any and all other aggravation of said injury for which H&H Contractors might be found liable.  Paragraph 4 stated that the payment was for “any and all injuries to the body of Alvin D. Booth, or any industrial exposure or occupational disease which in anyway has affected Alvin D. Booth or any and all other portions of the body not herein specifically referred to.”  Paragraph 5 of the Compromise and Release states that the employee waives any and all future workers’ compensation claims “except that the applicant does not release his right to future medical benefits pursuant to Alaska Workers’ Compensation Act.”   


On January 9, 1998, the employee filed an Application for Adjustment of Claim requesting medical and transportation costs.  The defendant's February 3, 1998 Answer asserted that the last date that the employee had submitted medicals was in 1994 and they had been paid.  It further asserted the statute of limitations in .095(a) and the Doctrine of Laches barred the claimed benefits.  A Controversion was filed on the same date.  


On June 25, 1998, an Amended Answer was filed.  The Amended Answer noted the employee was adding a claim of entitlement to hip replacement surgery, asserting that it was related to his low back injury.  The Amended Answer specifically denied that the employee is entitled to such benefits.  The Answer also noted that an employer-sponsored independent medical evaluation (EIME) by William Boettcher, M.D., on June 4, 1998 indicates the employee’s need for medical treatment to the hip was unrelated to his June 24, 1980 industrial injury and, further, that he does not require additional medical treatment of his back, as a result of the 1980 injury.  A Controversion was filed on the same date, stating the same.  


On July 22, 1998, Mr. Hoffman appeared on behalf of the employee and filed an Application for Adjustment of Claim, requesting authorization for surgery by Dr. Clark.  He also requested medical costs and transportation costs.  An Answer was filed on August 20, 1998, denying that the requested medical treatment was related to the employee’s 1980 on-the-job injury and affirmatively asserting that the hip replacement surgery was waived in the April 26, 1982 Compromise and Release.  The Answer further asserted that the claim was barred by the statutes of limitations found in AS 23.30.100(a), .105(a) and .095(a).  

II.  ISSUES


1.
Are the defendants liable for the employee’s total hip

replacement?


2.
Is the employee entitled to an award of attorney fees and costs?

III.  THE MEDICAL EVIDENCE RELATIVE TO THE EMPLOYEE’S HIP


A.
Dr. Clark’s Records

Dr. Clark is the employee’s current treating physician.  Dr. Clark has seen the employee twice, on June 9 and 22, 1998.  He notes the employee is having increasing low back pain with radiation into both legs and has difficulty walking.  Dr. Clark found that the employee has a 2½ inch leg length differential, shorter on right than on the left, which he related to the failure of the Austin-Moore prosthesis.  Dr. Clark diagnosed post spinal fusion spondylolisthesis related to the 1980 injury, spinal stenosis with increasing radiculopathy secondary to the spinal fusion, and a failed Austin-Moore hip prosthesis secondary to the spinal fusion and to continuous trauma.  Dr. Clark noted the leg length differential places unusual forces and strains on the low back, thus increasing the degenerative changes in the low back.  He notes a direct relationship between the failed Austin-Moore prosthesis and the employee’s ongoing low back pathology.  Dr. Clark concluded that the need for the employee’s total hip replacement is directly related to the June 24, 1980 injury, noting that this was verified by Dr. Joosse.  Dr. Clark’s handwritten notes of June 22, 1998 indicated that when the employee was leaning over to pick up an object from the floor "a few days ago," he received a sudden spasm in his back and now has an increase of spasms and pain with walking.  


B.
Dr. Boettcher’s EIME Report and Deposition

On June 4, 1998, the employee saw Dr. Boettcher for evaluation of his hip and back, to assess the necessity of additional treatment and its relationship to the June 24, 1980 injury.  
Dr. Boettcher’s diagnosis was spinal fusion necessitated by the June 24, 1980 injury; low back pain related to arthritic changes in the lumbar spine; painful right hip prosthesis related to a boating injury of 1968 and to an Austin-Moore prosthesis inserted in 1970; and osteoarthritis of both knees unrelated to any injury.  Dr. Boettcher reported that the condition of the employee’s right hip is poor and that he will continue to have pain which will likely be progressive.  Dr. Boettcher recommended that the Austin-Moore prosthesis should be converted to a total hip replacement and noted that improving a limp in his right leg with a hip replacement would improve the employee’s back as well.  Dr. Boettcher opined that no further treatment is necessary for the employee’s back except anti-inflammatory medication or mild analgesics related to degenerative changes.  Dr. Boettcher’s specifically stated that the employee’s current need for a hip replacement is not related to the 1980 injury.  


In his deposition, Dr. Boettcher testified he disagreed with Dr. Clark and did agree with Dr. Joosse; that the employee’s 1980 injury is not a substantial factor in the employee requiring hip replacement surgery, nor did the employee’s 1980 injury and subsequent surgery accelerate or aggravate the employee’s need for hip replacement surgery.  Dr. Boettcher did testify that it is possible the employee’s low back pain might be lessened by hip replacement surgery.  Dr. Boettcher thought that the employee’s only treatment required relative to his low back was occasional pain and anti-inflammatory medications.  


Dr. Boettcher testified he has seen cases where an Austin-Moore prosthesis failed because of trauma; however, he did not believe that was the case here.  In each of these cases, the patient reported an immediate onset of hip pain.  Dr. Boettcher commented that the record is silent as to hip pain for months after the employee’s 1980 injury.


C.
Dr. Samuelson’s SIME

On October 13, 1998, Dr. Samuelson saw the employee pursuant to the Board Order for a second independent medical evaluation (SIME).  Dr. Samuelson first noted that he does not treat back conditions and did not evaluate, nor have anything to add regarding the employee’s low back. Regarding the employee’s right hip, he found that he has a failed right hip and that a right hip replacement with bone grafting is indicated.  


Regarding whether or not the right hip problems were aggravated, causing a more rapid deterioration as a result of the 1998 injury, Dr. Samuelson stated “it is unfortunately impossible for me to say.  Since I had never seen him before his back injury and did not see him for several years after, I have no opinion on that.  I think you are going to have to rely on the opinion of the physicians that saw him around the time of his back injury.”  


Regarding the Austin-Moore prosthesis, Dr. Samuelson stated implants can come loose and that it is the natural history of implants, given a long enough period of time.  


D.
Dr. Joosse’s Opinion

Dr. Joosse was the employee's treating physician at the time of the back injury. In his Affidavit,  prepared in response to Dr. Samuelson's report, Dr. Joosse stated he saw the employee from October 6, 1980 through February of 1982.  In paragraph 6 of his Affidavit, on page 3, Dr. Joosse stated the employee’s need for a hip replacement is related to his 1968 boating injury.  Dr. Joosse further stated in the same paragraph that the employee’s right hip problems, and need for a total hip replacement, were not aggravated by the 1980 injury and the 1980 injury did not cause the employee’s hip to deteriorate more rapidly.  Dr. Joosse stated he is in full agreement with Dr. Boettcher.  


In his February 19, 1999 video deposition, Dr. Joosse stated he first saw the employee in October of 1980 as a result of an industrial accident.  He recommended surgery, and the employee subsequently had that surgery in California.  In 1981 Dr. Joosse began to see the employee for continued complaints of back pain and right hip pain.  It was Dr. Joosse’s impression that the back problem had not completely resolved because there were areas of motion in the spinal fusion.  Dr. Joosse thought there was probably a failure of the fusion or a pseudoarthrosis.  It was about this time that Dr. Joosse also became aware the employee had a serious injury to his hip in the late 1960s and a prosthesis had been inserted.  (Depo. at 8).


At pages 9-12 of his deposition, Dr. Joosse discusses the Austin-Moore prosthesis.  He stated it was used because that was available at the time.  It consists of a spherical metal ball that fits into the normal hip socket.  “And over time, even in the best of circumstances, we see that this device starts to wear out the hip socket and becomes painful.  And so in many cases, after 5 years, after 6 years, after 10 years, we see patients with Austin-Moore prosthesis who are physically active, and have symptoms, come in complaining that there hips ache and hurt, and we see that the hip-joint space has disappeared and they are bare bone on bare metal, essentially, and have to have a hip revision, and we convert them to a total hip replacement where the socket is revised, and a cup and plastic liner are inserted."  He stated that currently Austin-Moore prostheses are only used in a very limited population, such as inactive home-bodies and nursing home patients who only walk on sidewalks and only go from the house to the car.  They are only used in people with a life expectancy of approximately five years.


Dr. Joosse testified that when he was seeing the employee for his continuing back problems, he was beginning to have complaints of hip pain, but that in Dr. Joosse’s recollection, “this is a separate problem . . .”  (Depo. at 11).  


Dr. Joosse testified that the employee’s industrial accident of 1980 is not related to the employee’s need for a total hip replacement.  (Depo. at 12).  He concluded that there was no relationship between what happened in the 1980 accident because there was no evidence of any mechanical forces across the hip.  The employee lowered himself from the ladder, sliding to the ground.  He did not fall.  There was not any evidence of any fracture around the hip.  “The history is perfect for the gradual wearing out of an Austin-Moore prosthesis under normal wear and tear in an active, healthy laboring male.”  (Depo. at 12-13).  Dr. Joosse also testified that the employee’s low back condition did not accelerate his need for a full hip replacement.  (Depo. at 13).  Dr. Joosse stated he was in full agreement with Dr. Boettcher “that the hip problem is preexisting, was not altered or affected by the reported injury, and that it is a separate problem.”  (Depo. at 13).

FINDINGS OF FACTS AND CONCLUSIONS OF LAW


AS 23.30.120(a) provides, in part, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."  Continuing disability and need for medical benefits must also be presumed.  Olson v. AIC/Martin J.V., 818 P.2d 669, 672 (Alaska 1991); Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).


Nevertheless, before the presumption attaches the employee must establish a preliminary link between the disability and the employment.  "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection."  Id. at 316.  "Two factors determine whether expert medical evidence is necessary in a given case:  the probative value of the available lay evidence and the complexity of the medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of work-relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 869.


To overcome the presumption of compensability, the employer must present substantial evidence the disability is not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'" Miller, 577 P.2d at 1046.   In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the Court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the disability and need for medical treatment was not work-related, or 2) eliminating all reasonable possibilities the disability and need for medical treatment was work-related.


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.


If the employer produces substantial evidence that the disability was not work-related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [the triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 


Based on our review of the record, we find the medical records of Dr. Clark, indicating the employee experienced a failed Austin-Moore hip prosthesis secondary to the spinal fusion and to continuous trauma; and a leg length discrepancy which places unusual forces and strains on the low back, increasing the degenerative changes in the low back; that there is a direct relationship between the failed Austin-Moore prosthesis and the employee’s ongoing low back pathology; and that the employee's need of a total hip replacement is directly related to the June 24, 1980 injury, is sufficient medical evidence to raise the presumption of compensability.


To overcome the presumption, the defendants rely on the medical testimony and records of Drs. Boettcher and Joosse, that there is no causal connection between the emplyee's work related injury and his need for hip replacement. We find this evidence is sufficient to overcome the presumption. Therefore, we find the employee must prove his claim by a preponderance of the evidence.


Based on our review of the entire record, and especially the medical testimony and records of Drs. Boettcher and Joosse, we find the employee cannot prove his claim by a preponderance of the evidence. Instead, we find, by a preponderance of the evidence, the the employee’s low back condition did not accelerate his need for a full hip replacement and that the hip problem is preexisting, was not altered or affected by the reported injury, and that it is a separate problem.  Accordingly, we conclude the employee's claim for medical treatment of his hip condition must be denied.

II. Attorney Fees.


Attorney Hoffman requested an award of reasonable attorney fees and costs, under AS 23.30.145(b), for his prosecution of this case.  We have found this claim not compensable, however.  Therefore, we find his claim for attorney fees and costs associated with the employee's hip treatment must also be denied.  AS 23.30.145; 8 AAC 45.180(d)(2); Bignell v. Wise Mechanical Contractors, 720 P.2d 490 (Alaska 1986). 

ORDER


The employee's claims for medical costs and attorney fees and costs is denied and dismissed.


Dated at Fairbanks, Alaska this __10th______ day of ___May____, 1999


ALASKA WORKERS' COMPENSATION BOARD



___________________________________



Fred G. Brown, Designated Chairman



___________________________________



John Giuchici, Member



___________________________________



Dorothy Bradshaw, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of Alvin Booth, employee / applicant; v. H&H Contractors, employer; and Providence Washington Ins., insurer / defendants; Case No. 8103023; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this ___10th______ day of ___May________, 1999.

                             _________________________________

                              Lora Eddy, Clerk
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