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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

RANDY S. DOUGAN,



)








)




Employee,


)




  Applicant,

)
INTERLOCUTORY








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9624451

AURORA ELECTRIC INC.,


)









)
AWCB Decision No. 99-0113




Employer,


)    Filed in Anchorage, Alaska








)    On May 14, 1999.



and




)








)

EAGLE PACIFIC INS. CO.,


)








)




Insurer,


)




  Defendants.

)

___________________________________)


On April 28, 1999, at Anchorage, Alaska, we heard oral arguments on whether we have jurisdiction to decide certain claims filed by Employee.  Attorney Joseph Cooper represented Employer.  Employee represented himself.   We closed the record at the hearing's conclusion.

ISSUES

1. Whether we have jurisdiction to adjudicate civil actions for defamation, violations of constitutional rights, or claims under 23.30.250(a) or AS 23.30.247.


2. Whether we have jurisdiction to adjudicate criminal actions for  violations of AS 23.30.250(a) and AS 23.30.095(i).


3. Whether we have implied authority to hear civil or criminal  violations of statutes relating to a compensation claim.

SUMMARY OF  PROCEEDINGS


Employee injured his low back at work on November 1, 1996.  Employer initially controverted, but ultimately accepted Employee's claim on May 1, 1998 based primarily on the second independent medical evaluation (SIME) report of Douglas Smith, M.D.  The December 9, 1998 Compensation Report indicates Employer has paid all benefits, including interest and penalties, consistent with Dr. Smith's report.


A prehearing conference was conducted on March 5, 1999.  At that time, the prehearing chairman determined the Board could not hear various claims filed by Employee.  After additional consultation following the prehearing conference, the prehearing chairman determined he did not have the authority to strike these claims, but only the Board could do so.  The March 5, 1999 Prehearing Conference Summary identified six claims raised by Employee:

1. Whether the Board has jurisdiction to hear claims arising under the Alaska Criminal Code?

2. Whether the Board has jurisdiction to hear claims for damages based on the common tort of defamation?

3. Whether the Board has jurisdiction to hear claims alleging generally a denial of employee's constitutional rights?

4. Whether the Board has jurisdiction to hear claims alleging a violation of AS 23.30.095(i)?

5. Whether the Board has jurisdiction to hear claims alleging a violation of AS 23.30.247?

6. Whether the Board has jurisdiction to hear claims alleging a violation of AS 23.30.250(a)


In a subsequent prehearing conference of March 18, 1999, Employee requested a hearing on whether these claims should be dismissed.  The prehearing chairman set the above six issues for oral hearing on April 28, 1999. 


At the March 18, 1999 prehearing conference Employer also served Employee with a limited medical release, requesting his signature.  In its brief, Employer contended the prehearing chairman specified the proper scope of release would be a subject of this hearing if Employee declined to sign the release.  Since the prehearing confernce summary (PCS) does not reflect such an order and no timely objection was filed to the PCS, we declined to hear release issues at the April 28, 1999 hearing.
 


At hearing, Employer maintained we have jurisdiction only over matters specifically delegated to us by the legislature.  Employer argued that none of Employee's six claims fall within our scope of statutory authority, and they should be denied and dismissed.


Employee responded we are impliedly authorized, under our general powers of investigation, to take evidence, conduct hearings, enter findings, and make recommendations and referrals to appropriate governmental authorities concerning all matters relating to workers' compensation.  Employer contended all his allegations of wrongdoing arise from his compensation claim, and, therefore, the Board should investigate and conduct hearings regarding them. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW


1. Do we have jurisdiction to adjudicate civil actions for  defamation, violations of constitutional rights, or  claims under 23.30.250(a) or AS 23.30.247?


Unlike courts, administrative agencies are creatures of statute and are limited in their scope of authority to those powers  granted to them by the legislature or have, by implication, been conferred upon them as necessarily incident to the exercise of those powers expressly granted to them.  Far North Sanitation v. Alaska Public Utilities Comm'n., 825 P.2d 867 (Alaska 1992); Blanas v. The Brower Company, 938 P.2d 161 (Alaska 1997), citing Greater Anchorage Area Borough v. City of Anchorage, 504 P.2d 1027, 1033‑34 (Alaska 1972). In Far North Sanitation, the Alaska Supreme Court noted that a challenge to an agency's jurisdiction is not waived even if it is not made before the agency because "jurisdictional defects deprive the agency of power to adjudicate or regulate the subject matter." Id. at 870. 


The legislature created the Alaska Workers' Compensation Board at AS 23.30.005 et. seq.  Among its enumerated powers is the authority to resolve disputes concerning claims for compensation and medical benefits. AS 23.30.110.  Other legislative grants of authority include the power to assess penalties and interest for late payment (AS 23.30.155), award attorney fees (AS 23.30.145), and order reimbursement for fraudulent claims (AS 23.30.155(b)).  Because the legislature did not confer upon the Board broad judicial jurisdiction,
 we find we cannot adjudicate common law tort claims such as defamation, or denial of constitutional rights.


We also find we are without authority to hear civil claims under AS 23.30.250(a) and AS 23.30.247.  AS 23.30.250(a) provides, in pertinent part:

A person who (1) knowingly makes a false or misleading statement, representation, or submission related to a benefit under this chapter; (2) knowingly assists, abets, solicits, or conspires in making a false or misleading submission affecting the payment coverage or other benefit under this chapter; (3) knowingly misclassifies employees or engages in deceptive leasing practices for the purpose of evading full payment of workers' compensation insurance premiums; or (4) employs or contracts with a person or firm to coerce or encourage an individual to file a fraudulent compensation claim is civilly liable to a person adversely affected by the conduct. . .


AS 23.30.247(a) provides:

An employer may not discriminate in hiring, promotion, or retention policies or practices against an employee who has in good faith filed a claim for or received benefits under this chapter.  An employer who violates this section is liable to the employee for damages to be assessed by the court in a private civil action.


AS 23.30.250(a) imposes civil liability for fraudulent and misleading acts but does not confer upon the Board the authority to adjudicate these issues.  AS 23.30.247(a) provides that a private civil action may be filed for discriminatory hiring practices against employee‑claimants, but the Superior Court is appropriate forum to hear such claims.  AS 22.10.020. Eggleston v. BP Alaska Exploration, Inc.,  AWCB Decision No. 94-0217 (August 5, 1994).  Lacking specific legislative authority, we conclude we are powerless to adjudicate civil claims under AS 23.30.250(a) and AS 23.30.247.


2. Do we have jurisdiction to adjudicate criminal claims for  violations of AS 23.30.250(a) and AS 23.30.095(i)?


Employee contends Employer has violated AS 23.30.250(a) and AS

23.30.095(i).  AS 23.30.250(a) provides, in pertinent part: 

A person who (1) knowingly makes a false or misleading statement, representation, or submission related to a benefit under this chapter; (2) knowingly assists, abets, solicits, or conspires in making a false or misleading submission affecting the payment coverage or other benefit under this chapter; (3) knowingly misclassifies employees or engages in deceptive leasing practices for the purpose of evading full payment of workers' compensation insurance premiums; or (4) employs or contracts with a person or firm to coerce or encourage an individual to file a fraudulent compensation claim . . . is guilty of theft by deception as defined in AS 11.46.180, and may be punished as provided by AS 11.46.120-11.46.150.


AS 23.30.95(i) provides:

Interference by a person with the selection by an injured employee of an authorized physician to treat the employee, or the improper influencing or attempt by a person to influence a medical opinion of a physician who has treated or examined an injured employee is a misdemeanor.


AS 23.30.250(a) specifically refers to AS 11.46.120 through 11.46.150, sections which define the monetary values that trigger the application of various levels of felony or misdemeanor charges.  These range from Class B misdemeanor (11.46.150) to Class B felony (11.46.120).  AS 23.30.95(i) characterizes the prohibited conduct as a "misdemeanor"
 rather than cite specific criminal statutes.  We have consistently held we have no criminal jurisdiction; and we have expressly found that AS 23.30.250 is a criminal statute over which we have no jurisdiction.  Williams v. Patrick Abood, AWCB Decision No.98‑0298 (December 1, 1998);  Christie v. Rainbow King Lodge, AWCB Decision No. 94-0114 (May 12, 1994); Beaudry v. State, AWCB Decision No. 94-0290 (November 17, 1994).  Criminal jurisdiction lies initially with the superior court or the district court.  AS 22.15.060(a); (AS 22.10.020(a)); Alaska Const. art. IV, § 1.  Criminal penalties and sanctions must be imposed by the State's judicial system and may not be prosecuted through private action.  Doyle v. Peabody, 781 P.2d 957 (Alaska 1989).  We  conclude we have no jurisdiction to adjudicate criminal actions, generally, or under AS 23.30.250(a) and AS 23.30.095(i), specifically. 


3. Do we have implied authority to hear criminal actions relating to a compensation claim ?


Employee argues that, as to matters specifically relating to a compensation claim, we are impliedly authorized, under our general powers of investigation, to take evidence, conduct hearings, enter findings, and make recommendations and referrals to appropriate governmental authorities.  We find other panels have, on several occasions, referred matters to the Attorney General's office for possible prosecution when confronted with apparent violations of AS 23.30.250.  For example, in Evans v. Ken Hull Construction, Inc., AWCB Decision No. 86-0043 (February 7, 1986), the Board found the uninsured employer's owner testified falsely for the purpose of misleading the Board and denying the worker his  benefits.  The Board referred the matter to the Attorney General's office for prosecution under AS 23.30.250 or any other appropriate statue.  


Similarly, in Nyeki v. Grand Met Ahtna, AWCB Decision No. 94-0280 (November 2, 1994), the Board  found the employee and his wife admitted, at hearing and in deposition, their daughter had fraudulently signed documents.  At the employers' request,  the Board transferred the case to the Division's investigator for review and possible referral to the District Attorney's office for prosecution.  Also, in Nguyen v. Unisea, Inc., AWCB Decision No. 94-0168 (July 18, 1994), the Board denied benefits based on a surveillance video and medical testimony the claimant was malingering.  The Board supplied the Division's investigator with a copy of the case record for possible presentation to and prosecution by the State of Alaska Attorney General's office or the State of Alaska Division of Insurance.  Finally, in Meshew v. Enserch Constructors, AWCB Decision No. 93‑0279 (November 2, 1993), the Board, upon finding the employee submitted an altered medic's report and made other false or misleading statements, referred his claim to other agencies to determine whether to institute proceedings against him for making false or misleading statements.


In all of the above-cited decisions, the Board was confronted with a possible violation of AS 23.30.250(a) that came to its attention in the course of the proceedings, as opposed to adjudicating specific claims for relief under that statutory provision.
  Moreover, in most of these decisions, the Board expressly noted it lacked authority to adjudicate criminal responsibility, and refrained from expressing an opinion on whether fraudulent activity occurred.  We find these cases do not stand for the proposition that we have implied authority to hear criminal claims under AS 23.30.250(a), AS 23.30.247, or any other criminal statute.  To the contrary, we conclude our authority is limited to referring cases to appropriate authorities when criminal violations become apparent during the course of proceedings. 


At the same time, we find our lack of authority  to adjudicate criminal claims does not limit our discretion, in fashioning remedies under other provisions of the Act, to consider the legislative intent expressed through relevant criminal statutes.  For example, in Rayburn v. Alyeska Pipeline Service Co.,  AWCB Decision No. 95‑0270 (November 2, 1995), the Board considered whether an employer had violated AS 23.30.095(i) solely for the purpose of deciding whether it should issue a protective order under 8 AAC 45.095 limiting the employer's contact with the employee's physicians.  In so doing, the Rayburn panel made clear, "The authority to determine whether a person has committed a criminal misdemeanor rests with the courts."  Id, at fn. 1; See also, Hall v. Lebaron Enterprises, Inc., AWCB Decision No. 96‑0003 (January 4, 1996).
  

ORDER


Employee's claims of violations of the Alaska Criminal Code, damages based on the common tort of defamation, denial of his constitutional rights, and for civil or criminal relief for violations of AS 23.30.095(i), AS 23.30.247, and AS 23.30.250(a)  are denied and dismissed for lack of jurisdiction.


Dated at Anchorage, Alaska this _________________ day of _________________, 1999.



ALASKA WORKERS' COMPENSATION BOARD



___________________________________



Tim MacMillan, Designated Chairman



___________________________________



Philip E. Ulmer, Member



___________________________________



John A. Abshire, Member


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Randy S. Dougan, employee / applicant; v. Aurora Electric Inc., employer; and Eagle Pacific Ins. Co., insurer / defendants; Case No. 9624451; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this _____________ day of _________________, 1999.

                             _________________________________

                             Brady D. Jackson III, Clerk

�








     �Employer also asked the Board to specify no additional issues shall be raised other than those issues it identifies for hearing on the merits.  We note the March 18, 1999 PCS states Employee  claims  additional benefits, penalties, interest, and an unfair and frivolous controversion but limits this hearing to jurisdictional questions.  Since no follow-up prehearing was scheduled, the parties will must request another conference to schedule a hearing on the merits.  We decline to limit Employee's right to assert additional issues at the hearing on the merits, finding such matters are best left to the discretion of the prehearing officer.  See 8 AAC 45.065(a).


     �And could not, under the doctrine of separation of powers. Article IV, Section 1, Alaska Constitution. See also, In re G.M.B., 483 P.2d 1006 (Alaska 1971)(General judicial power cannot be conferred on a master of the family court.) 


     �Black's Law Dictionary 4th Ed. Rev.,(1975) at 1150 defines misdemeanor as "offenses lower than felonies and generally punishable by fine or imprisonment otherwise than in penitentiary.


     �In notifying the authorities of a possible of AS 23.30.250(a) violation, the Board, in a sense, acted as any responsible person should when witness to a serious crime. 


     �The March 5, 1999 PCS reflects Employee demanded the Board compel discovery on the six claims in question.  Since these claims cannot be adjudicated, evidence relevant to these issues is not relevant to a material issue at hearing. Granus v. William P. Fell, D.D.S., AWCB Decision No. 99-0016 (January 20, 1999). Consequently, Employee has no discovery rights on issues raised by these claims.  





