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DECISION AND ORDER
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AWCB CASE No. 8507820
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(Self-insured)



)
AWCB Decision No. 99-0114








)




Employer,


)
Filed in Fairbanks, Alaska




  Defendant.

)
on May 19, 1999








)


___________________________________)


We heard the employee's claim for permanent total disability (PTD) benefits and medical benefits in Fairbanks, Alaska on May 6, 1999.  The employee participated by teleconference, representing herself.  Attorney Dennis Cook represented the employer.  We closed the record at the conclusion of the hearing.


ISSUES

1.
Is the employee entitled to PTD benefits under AS 23.30.180?


2.
Is the employee entitled to additional medical benefits under AS 23.30.095(a)?


SUMMARY OF THE EVIDENCE

We initially heard this case on September 3, 1998.  At the time of the first hearing, the employee claimed medical benefits and unspecified disability benefits; and the employer contended the claims were barred by the statute of limitations at AS 23.30.095(a) and AS 23.30.105(a).  We granted a continuance for the parties to investigate the claims, and held a second hearing on May 6, 1999.  
In the second hearing, the employee claimed medical benefits and PTD benefit, and the employer contended her medical condition is idiopathic and disputed her disability.  We will consider the evidence from both hearings, together with the final arguments from the May 6, 1999 hearing.


The employee slipped and fell, injuring her back, while working as a tax assessor for the employer on March 18, 1985.  The employer provided temporary total disability (TTD) benefits until she was released to work by her physician on June 24, 1985.  The employer provided medical benefits through November 6, 1990, the date of the last bill the employee submitted.


The employee testified she continued to suffer back pains, continued to receive conservative care from George Vrablik, M.D., and continued to do strengthening exercises until she retired on October 31, 1992.  The employee testified she retired because her husband was retiring, and they wanted to move to Florida.  At the September 3, 1998 hearing, she testified she also retired because her physicians led her to believe that avoiding the twisting, lifting, and driving of her work would enable her back to recover.  
The Employee testified she continued to suffer back problems during her retirement, but saw only a local family practitioner and submitted the medical bills to her general health insurance company.  Two or three years ago her condition began to worsen.  She filed an Application for Adjustment of Claim dated January 13, 1998, requesting medical benefits to see a back specialist. 


The employee saw Dr. Vrablik and underwent a magnetic resonance imaging (MRI) test on June 30, 1998.  Dr. Vrablik reviewed the MRI, finding it normal.  He diagnosed a soft tissue injury which had become chronic, and prescribed an exercise program.  At both hearings the employee testified Dr. Vrablik told her the condition had persisted so long that it is now permanent.  She testified that, previous to this visit with Dr. Vrablik, her physicians had always indicated her condition would gradually resolve.


In a letter to the employee, dated October 23, 1998, Dr. Vrablik indicated no surgical intervention could help, and that her symptoms were not rateable for permanent partial impairment.  In a facsimile response to the insurance adjuster on October 22, 1998, Dr. Vrablik indicated the employee's back pain is "idiopathic" (i.e. of unknown origin), and that he never restricted her from work because of her back condition.


The employee came under the care of Douglas Stringer, M.D., and Merle Stringer, M.D.   In a letter dated December 21, 1998, Dr. Douglas Stringer indicated the employee's work trauma had contributed to, or accelerated, her arthritis.  The doctors Stringer referred her to a work capacities assessment on January 26, 1999 at the Healthsouth Rehabilitation Center of Panama City.  In the Work Capacities Assessment Summary Report, by Sheldon Roberts, P.T., and Mark Parker, A.T.C., found the employee able to work in light duty positions, lifting 20 lbs. occasionally and 10 lbs. frequently.

  
Based on the employee's description, Roberts and Parker found her work as an appraiser for the employer to be in the medium duty category, requiring frequent lifting of 35 lbs.  However, they noted the U.S. Department of Labor Dictionary of Occupational Titles, DOT #191.287-010, lists Appraiser as light work. 


The employee testified Dr. Douglas Stringer told her she could do only "piddling" work; and Dr. Merle Stringer told her she would be "limited" in what she could do in the future.  She testified she takes pain medication, but all her doctors tell her there is nothing else they can do for her.  She testified she has not sought work in Florida.  


The employee testified her job description as an assessor for the employer had required her to lift files weighing from 26 to 50 lbs.  She also noted the work capacities assessment indicated she should do no bending of her trunk.  She testified she had suffered only one back injury, her work injury in 1985, and the symptoms had intermittently plagued her and gradually worsened ever since.  She testified she had been able to perform her work for the employer in 1992, but is now physically unable to do so.  


B. Lenny Reagan, the Borough Assessor for the employer and the employee's supervisor, testified at the hearing that the employee had worked for the employer as an Enumerator (the equivalent of Data Technician) before she was promoted to appraising work as a tax assessor.  He testified she had been an outstanding employee.  He also testified she never requested for her work to be modified for physical reasons.  He testified the employer would have readily accommodated the employee's lifting restrictions if she had asked, just as it has accommodated other employees.  He agreed the assessing file boxes could weigh up to 30 lbs, but testified the boxes were only as heavy as staff members chose to load them, and the weight could easily be altered.  


Diane Thacker, the employer's former personnel director, testified the employee never reported any physical difficulty performing her job, and had never asked for accommodation to any disability.  She testified she was unaware of any physical disability of the employee at the time of her retirement.


Carol Jacobson, R.N., of Northern Rehabilitation Services, testified she reviewed the medical records on behalf of the employer.  She noted that no physician had restricted the employee from light work.  She also noted that the U.S. Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" (SCODDOT) classed both her jobs, appraiser and data technician, as light work.  She also noted that trunk bending is not a physical requirement listed for these positions in the SCODDOT.  She testified it is her opinion that the employer could readily accommodate any of the employee's limitations. 


The employee argued she had suffered only one back injury, her work injury in 1985, and the injury had accelerated her arthritis, gradually worsening ever since.  Based on the opinions of Drs. Vrablik, Merle Stringer, and Douglas Stringer, she realizes she has a permanent condition.  She argued that, although she had been able to perform her work for the employer in 1992, she is now physically unable to do so.  She requests PTD benefits and medical care.


The employer argues Dr. Vrablik's opinion, that the employee's back condition is idiopathic, serves as substantial evidence, rebutting the presumption of compensability of her claims.  It argues no doctor restricts the employee from light work, which is precisely how appraising work is classed in the SCODDOT.  It asserts that the employee could work in either the assessor or data technician positions, and that any necessary accommodations could readily be made.  It contends there is no evidence showing the employee is permanently, totally disabled.


FINDINGS OF FACT AND CONCLUSIONS OF LAW


I.
PERMANENT TOTAL DISABILITY BENEFITS


The Alaska Workers' Compensation Act at AS 23.30.180 provides, in part:  "PERMANENT TOTAL DISABILITY. In case of total disability adjudged to be permanent 80 per cent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the total disability. . . .  [P]ermanent total disability is determined in accordance with the facts."  AS 23.30.120 provides, in part:  "PRESUMPTIONS. (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."



Here, the employee is claiming PTD benefits under AS 23.30.180.  The Alaska Supreme Court held in Meek v. Unocal Corp., 914 P.2d 1276 (Alaska 1996), that the presumption of compensability applies to claims for PTD benefits.  Id. at 1279-1280.  The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  "[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection."  Burgess Construction Co. v. Smallwood, 623 P.2d 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


In this case, the employee testified concerning her increasing physical disability, and her inability to handle files in the way she had while working as an assessor for the employer.  We find her testimony regarding her past work experience and present symptoms is sufficient evidence of causation and disability to raise the statutory presumption.  In accord with the court's ruling in Meek, we find the presumption of compensability at AS 23.30.120(a) has attached to her claim for PTD benefits.  See Williams v. Knik Sweeping, AWCB Decision No. 98-0297 (December 1, 1998).


Once the presumption attaches, substantial evidence must be produced showing the disability is not work-related, permanent, or total. See Smallwood, 623 P.2d at 316.  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.  Kessick v. Alyeska Pipeline Serv. Co.,  617 P.2d 755, 757 (Alaska 1980).  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Wolfer, 693 P.2d, at 869. 


There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the employee does not suffer work-related permanent total disability; or (2) eliminating all reasonable possibilities that the disability is work-related, permanent, or total.  Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).  We take administrative notice of the SCODDOT classification of appraiser as light work.  We find the work capacity assessment evaluation, rating the employee as able to work in a light duty capacity, is substantial evidence, when viewed in isolation, to  rebut the presumption that her disability is total and permanent. 


Once the employer produces substantial rebuttal evidence, the presumption drops out, and the employee must prove all elements of the case by a preponderance of the evidence.  Wolfer, 693 P.2d, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 


In a claim for PTD benefits, the employee must prove by a preponderance of the evidence that there is not "regularly and continuously available work in the area suited to the [employee's] capabilities," that she is at best "an 'odd lot' worker."  Sulkosky v. Morrison-Knudsen, 919 P.2d 158, 167 (Alaska 1996).   The term "oddlot," is explained in Hewing v. Peter Keiwit & Sons, 585 P.2d 182 (Alaska 1978), by citation to Justice William Cardozo's opinion in Jordan v. Decorative Co. (cite omitted).  "He is the 'odd lot' man, the 'nondescript in the labor market.'  Work if he gets it, is likely to be casual and intermittent. . . . Rebuff, if suffered, might reasonably be ascribed to the narrow opportunities that await the sick and halt. (Footnote and citations omitted).  Hewing, 585 P.2d., at 187.  Total disability is work injury-related inability to perform services other than those which are so limited in quality, dependability or quantity that a reasonably stable market for them does not exist.  J.B. Warrack v. Roan, 418 P.2d 986 (Alaska 1966).


In order to determine whether there is regular and continuous work available which is "suited to [the employee's] capabilities," we consider the factors identified by the Alaska Supreme Court in Hewing.  The factors to be considered "include not only the extent of the injury, but also age, education, employment available in the area for persons with the capabilities in question, and intentions as to employment in the future."  Hewing, 585 P.2d, at 185.  Applying the factors outlined in Hewing, Roan and Sulkosky, we must determine whether the employee has the physical abilities and vocational skills necessary to work in jobs which are regularly and continuously available.   


Based on the consistent medical evidence in the record, we find the employee was injured in the course and scope of her work with the employer.  Based on our review of the entire record, and especially on the medical records and the Work Capacities Evaluation Summary Report, we find the preponderance of the available evidence shows the employee is able to perform light-duty work.  We note the SCODDOT general classification of assessor work as light-duty; we find the employee has excellent experience in this this field; and we find accomodations can readily be made to the employee's lifting restrictions.  We find the employee is unable to prove, by a preponderance of the evidence, that regular and continuous work suited to her capabilities is not available in the labor market.  We must conclude the employee is not permanently, totally disabled under AS 23.30.180.


II.  ADDITIONAL MEDICAL BENEFITS UNDER AS 23.30.095(a)


AS 23.30.095(a) provides, in part:


The employer shall furnish medical, surgical, and other 
attendance of treatment, nurse and hospital service, medicine, 
crutches, and apparatus for the period which the nature of the 
injury or the process of recovery requires, not exceeding two 
years from and after the date of injury . . . .  if continued 
treatment or care or both beyond the two-year period is 
indicated, the injured worker has the right to review by the 
board.  The board may authorize continued treatment or care or 
both as the process of recovery may require. . . .


The statutory presumption of compensability at AS 23.30.120(a) applies to claims for continuing medical benefits.  Municipality of Anchorage v. Carter, 818 P.2. 661, 665 (Alaska 1991).  Treatment must be reasonable and necessary to be payable under subsection 95(a).  See Weinberger v. Matanuska-Susitna School District, AWCB No. 810201 (July 15, 1981), aff'd 3AN-81-5623 (Alaska Superior Court June 30, 1982), aff'd Ireland Chiropractic Clinic v. Matanuska-Susitna School District, memorandum opinion and judgment, Op. No. 7033 (Alaska S. Ct. June 1, 1983).


AS 23.30.095(a) requires employers to pay for the treatment necessitated by the nature of injury or the process of recovery up to two years after the injury date.  After the two years we may authorize treatment necessary for the process of recovery or to prevent disability.  "If the treatment is necessary to prevent the deteriora​tion of the patient's condition and allow his continuing employ​ment, it is compensable within the meaning of the statute."  Wild v. Cook Inlet Pipeline, No. 3AN-80-8083 (Alaska Super. Ct. Jan. 17, 1983); See, also, Dorman v. State, No. 3AN-83-551 at 9 (Alaska Super. Ct. February 22, 1984).


Based on the employee's testimony concerning her injury and the history of her symptoms, we find the presumption of compensability has been raised concerning the employee's claim for continuing medical benefits.  Wolfer, 693 P.2d at 871.  Although Dr. Vrablik classes the employee's back problems as idiopathic, his opinion neither rules out her work injury as a cause of the condition, nor does it provide an alternate explanation.  We must find this opinion is not substantial evidence rebutting the presumption of compensability.  Grainger, 805 P.2d at 977.  We find no other medical record rebutting the link between the employee's present symptoms and her work injury.


Additionally, even if we could find Dr. Vrablik's opinion rebuts the presumption of compensability, we would find the preponderance of the evidence in the record shows her work injury to have been a substantial factor in her current medical condition.  We especially take note of the employee's testimony of the history of her symptoms and of Dr. Stringer's December 21, 1998 letter.  Saxton v. Harris, 395 P.2d at 72. 


Accordingly, we conclude the employee is entitled to medical benefits for her back condition under AS 23.30.095(a).  We will order the employer to provide continuing reasonable and necessary medical care for this condition.   Carter, 818 P.2. at 665. 


ORDER

1.
The employee's claim for permanent total disability benefits under AS 23.30.180 is denied and dismissed.


2.
The employer shall provide the employee reasonable and necessary medical benefits under AS 23.30.095(a).



Dated at Fairbanks, Alaska this __19th___ day of May, 1999.
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William Walters, Designated Chairman
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Dorothy Bradshaw, Member







___________________________________







John Giuchici, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION 

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  

CERTIFICATION
I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of Hazel M. Hayes, employee / respondent; v. Fairbanks North Star Borough, (self-insured) employer / petitioner; Case No. 8507820; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this _19th__ day of May, 1999.

                            _________________________________

                       

Lora J. Eddy, Clerk
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