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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

WESLEY G. GRAF,



)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9812687

EXCLUSIVE LANDSCAPING & PAVING,
)









)
AWCB Decision No. 99-0134




Employer,


)








)
Filed in Fairbanks, Alaska



and




)
on June 17, 1999








)

ALASKA NATIONAL INSURANCE,

)








)




Insurer,


)




  Defendants.

)

___________________________________)


We heard the defendants' request for review of the  Reemployment Benefits Administrator Designee's (RBA) decision, finding the employee eligible for re‑employment benefits on the written record, at Fairbanks, Alaska on May 20, 1999.  The employee represented himself; attorney William Whitaker represented the defendants.  The record closed at the end of the hearing. 


The employee injured his knee on May 5, 1998, while working for the employer. His treating physician, Cary Keller, M.D., performed right knee surgery, and found he suffered a ratable permanent impairment, restricting him from returning to work. 


After the employee requested reemployment benefits, the RBA assigned Rehabilitation Specialist Dan LaBrosse, M.A., C.R.C., to complete an eligibility evaluation.  Mr. LaBrosse concluded his December 21, 1998 report to the RBA as follows:

Mr. Graf reported that he was previously rehabilitated in a former worker's compensation plan from 1980 to 1982. After completing the plan Mr. Graf was unable to find a job in the chosen vocational field and he therefore returned to work as a laborer with the same physical demands required of him at the time of the previous injury.  Therefore it is recommended that Mr. Graf is not eligible for reemployment benefits. Mr. Graf understands that he will be advised of his eligibility by you and if found eligible will have ten days to select a rehabilitation specialist following that notification. If found ineligible Mr. Graf knows that he has ten days to appeal that decision.


Despite Mr. LaBrosse's recommendations, in her April 14, 

1998 letter, the RBA restated her earlier conclusion, dated March 18, 1999, as follows:  

I have determined that you are eligible for reemployment benefits based on:


[X}  The evaluating rehabilitation specialist's recommendations.  Dan LaBrosse reported that Dr. Keller indicated that your predicted permanent physical capacities are less than those required of your job at time of injury.  Your employer is unable to offer alternative employment per AS 23.30.041(f)(1).  You are expected to have a permanent partial impairment at the time of medical stability.


[X}  Other:  Mr. Whitaker argues that you should not be found eligible because you completed a vocational rehabilitation plan for a prior workers' compensation claim.  I have reviewed your file, the DVR records and Mr. Whitaker's letter and continue to find that you are eligible for reemployment benefits.

You completed your training plan and, as it was well documented in Roger Kempfer's notes, were not able to find employment as a computer programmer.  Mr. Kempfer closed your DVR file as a successful case because you had completed your retraining program and returned to work.

However, you returned to work in jobs that you felt you could handle with your physical limitations.  Mr. Kempfer's notes were copied to Larry Buccholz of the AWCB, Second Injury Fund.  Mr. Buccholz was responsible for monitoring workers' compensation training plans at that time.  Thus, the AWCB was aware that you could not find employment as a computer programmer and had returned to work for your employer at injury.  Job placement was considered to be part of the retaining plan under the law in effect at that time.  Job placement did not occur.  You have continued to work successfully with no need for retraining since 1983, a period of 15 years.  I do not believe that the intent of vocational retraining is to penalize an injured worker who completed schooling many years earlier and was not able to find employment in the new occupation, especially with the placement efforts that are documented in the DVR notes.  The job search extended further than your home in Fairbanks which was unusual at that time.  However, there were no jobs available in the Alaska labor market for you and injured workers were not required to leave Alaska for employment in 1983.  The vocational rehabilitation plan was not successful.

Mr. Whitaker also took issue with my discussion of specific vocational preparation (svp) levels and their calculation.  Please see the enclosed pages from the SCODDOT, specifically the section regarding calculation of specific vocational preparation for clarification.  Your two years of school at UAF would not equal two years for the purposes of figuring svp.  If necessary, we could review transcripts and calculate the number of classes dealing with reasoning, language and mathematical skills and those relating to computer programming to get a very close calculation but it still would not meet svp for computer programmer, the occupational title that Mr. Kempfer used most consistently.  As those of us who work with computers are aware, computer information changes dramatically and frequently.  Any computer programming information that you retain, may be obsolete in today's labor market.

Finally, a copy of the IWRP was enclosed in which the vocational goal and DOT number are referred to in Mr. Whitaker's letter.  The vocational goal is computer programmer.  the DOT number, 213.382, is incomplete having only 6 digits, rather than the required 9 digits.  It may be a clerical error, I really do not know why the number is incomplete but, again, the job title is consistent with Mr. Kempfer's reports.  The job title to which Mr. Whitaker refers, computer peripheral equipment operator is found in the section of the DOT with cashiers, tabulating machine operators and jobs more closely related to clerical positions, not computer programmers.

Again, after review of the reports and the submitted information, I find that you are eligible for reemployment benefits.  You have already submitted a form selecting Thomas Clark as your selection of rehabilitation specialist to develop your reemployment plan so I will not send you another list of rehabilitation specialists.


The defendants contend the RBA made a mistake in finding the employee eligible for reemployment benefits, because he had successfully completed a previous rehabilitative training plan.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.041 (d) provides in part:



Within 30 days after the referral by the ad​mini​strator, the rehabilitation specialist shall per​form the eligibility evaluation and issue a report of find​ings. . . .  Within 14 days after receipt of the report from the rehabilitation spe​cialist, the administrator shall notify the par​ties of the employe​e's eligibility for reemployment prepara​tion benefits.  Within 10 day after the decision, either party may seek review of the decision by requesting a hearing under AS 23.23.110. The hearing shall be held within 30 days after it is re​quested.  The board shall uphold the decis​ion of the administrator except for abuse of discretion on the administrator's part. 


AS 23.30.041(e) states:



An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Charac​teristic of Occupations Defined in the Dictionary of Occupational Titles" for



(1)  the employee's job at the time of injury; or



(2)  other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the  United States Department of Labor's "Selected Charac​teristic of Occupations Defined in the Dictionary of Occupational Titles."


AS 23.30.041(f) states:  


(f)  An employee is not eligible for reemployment benefits if....


(2) the employee has been previously rehabilitated in a former worker's compensation claim and returned to work in the same or similar occupation in terms of physical demands required of the employee at the time of the previous injury; or


(3) at the time of medical stability no permanent impairment is identified or expected.


The issue before us is whether the RBA abused her discretion in this case.  In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the court stated: "This court has explained abuse of discretion as 'issuing a decision which is arbitrary, capri​cious, manifestly unreasonable, or stems from an improper motive.' [footnote omitted].  Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)."  The court has also stated that abuse of discre​tion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."  Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  We have adopted these standards in our review of the RBA's decis​ions.  Sullivan v. Gudenau and Co., AWCB Decision No. 89-0153 (June 16, 1989);  Garrett v. Halliburton Services, AWCB Decision No. 89-0013 (January 20, 1989).  We have also held that misapplication of the law is an abuse of discretion. Binder v. Fairbanks Historical Preservation Foundation, AWCB Decision No. 91-0392 (December 11, 1991).  In Kirby v. Alaska Treatment Ctr., 821 P.2d 127, 129 (Alaska 1991), the court held the presumption of compensability in AS 23.30.120(a) applies to claims for vocational rehabilitation.  


In Binder v. Fairbanks Historical Preservation Foundation, 880 P2d. 117 (Alaska 1994), the Alaska Supreme Court established a "bright line" standard, concerning AS 23.30.041(f)(2), strictly prohibiting a second opportunity for reemployment benefits, upon an employee receiving such benefits and then returning to the same or similar occupation as at the time of injury.  This requirement was intended to encourage injured workers to pursue the new line of work, such as to avoid disuse of newly acquired skills, rendering them unusable, as has happened in this case.  


Arguably, this case is distinguishable from Binder, first, because Mr. Binder received his initial rehabilitation assistance under the present version of section .041, which has a $10,000 cap in funds available for reemployment assistance. In the instant case, the employee received rehabilitation assistance under the former version of subsection .041, which required a return to "suitable gainful employment", and which had a 37 week, but no other funding, cap.  Additionally, the court stated the legislative intent of new subsection .041(f)(2) was to achieve cost control and to return injured workers to the work force as expeditiously as possible, and that Mr. Binder was not guaranteed employment at the end of his training. The employee in this case has received no rehabilitation benefits under the present version of .041(f)(2).


In this case, the RBA concluded that, given no jobs were available at the conclusion of the employee's retraining program, and he did not return to work as a computer operator, his computer skills are now antiquated.  Nevertheless, based on the clear language of subsection .041(f)(2) and the Court's conclusion that jobs do not need to be guaranteed and available at the conclusion of an employee's retraining program, we conclude the employee does not remain entitled to use reemployment benefits provided under the current version of subsection .041(f)(2).  


In sum, based on our review of the whole record, we are left with the definite and firm conviction that the RBA made a mistake in determination of fact.  We find the RBA designee abused her discretion in finding the employee is entitled to reemployment benefits.  We will reverse and remand the RBA's eligibility decision.


ORDER

The RBA's finding that the employee is eligible for reemployment assistance is REVERSED and REMANDED.

Dated at Fairbanks, Alaska this __17th___ day of __June___, 1999


ALASKA WORKERS' COMPENSATION BOARD



___________________________________



Fred G. Brown, Designated Chairman





___________________________________



Dorothy Bradshaw, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Wesley G. Graf, employee / applicant; v. Exclusive Landscaping & Paving, employer; and Alaska National Insurance, insurer / defendants; Case No. 9812687; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this __17th____ day of ____June_______, 1999.

                             _________________________________

                              Lora Eddy, Clerk
�








