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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

LINDA M. FLECK, 


  

)








)




Employee,


)




  Respondent


)
FINAL








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 8822231

INDUSTRIAL INDEMNITY 


)

                 9400702









)
AWCB Decision No. 99- 0137




Employer,


)








)
Filed in Anchorage, Alaska



and




)
on June 22, 1999








)

FREMONT/INDUSTRIAL INDEMNITY

)








)




Insurer,


)




  Petitioners.


)

__________________________________________)


We heard the Employer's petition for a social security offset and for reimbursement of overpayments of compensation on the written record at Anchorage, Alaska, on January 7, 1999.  Attorney Patrica L. Zobel represented Employer and Insurer.  Attorney Joseph A. Kalamarides represented Employee.  Based on the stipulation of the parties, we reopened the record to permit the filing of additional pleading on April 28, 1999, and closed the record on May 11, 1999.


ISSUES
1.
Is Employer entitled to a social security offset under AS 23.30.225(b)?

2.
Is Employer entitled to a social security offset retroactive to September 1994?

3.
Has Employer made overpayments of compensation due to Employee under AS 
23.30.155(j)?

4.
Is Employer entitled to withhold up to 20 percent of installments of compensation due to Employee to reimburse it for overpayments of compensation under AS 23.30.155(j)?

5.
Should we exercise our discretion to stay offset and reimbursement orders for sixty days to protect the rights of Employee under AS 23.30.155(h)?

SUMMARY OF EVIDENCE AND PROCEEDINGS

The material facts are undisputed.  In 1988 Employee worked for Employer as a PBX operator.  On October 10, 1988, Employee fell on a stairway and suffered a work-related injury to her cervical spine and right fifth finger.  Employer provided medical benefits and paid Employee temporary total disability compensation (TTD).  In the course of its investigation of Employee's work injury, Employer learned she suffered from pre-existing diabetes.  Employee returned to work on February 27, 1989, and continued working until August 2, 1989.


On September 12, 1989, with knowledge of her preexisting diabetes, Employer hired Employee to work as a receptionist.  On January 14, 1994, Employee sought treatment for work-related carpal tunnel syndrome (CTS).  Employee left work on March 4, 1994 because of CTS and Employer began paying her TTD compensation at the rate of $328.54 per week, based on gross weekly earnings of $488.92.  


Employee applied for social security disability benefits.  The Social Security Administration (SSA) determined that Employee became disabled, on March 8, 1994, based primarily on a diabetes diagnosis.  In September 1994, Employee became entitled to receive social security disability benefits at the rate of $696.20 per month, or the equivalent of $160.66 per week.  However,  the SSA offset Employee's workers' compensation benefits against her social security entitlement and reduced the monthly social security benefits paid   to $267.60, or the equivalent of $61.75 per week.
  The offset SSA applied was approximately $98.91 per week ($160.66-$61.75).


On January 23, 1996, Employee filed an application for adjustment of her 1988 claim, seeking permanent partial impairment benefits arising from her cervical injury.  On February 5, 1996, Employee filed a claim for permanent total disability benefits (PTD), predicated on the combined effects of CTS and her preexisting diabetic condition.  On April 8, 1996, Employee's physician, Susan Heverling, M.D., an internist, opined that pain from Employee's CTS led to poor diabetic control and prevented her participating in vocational retraining.   


On May 24, 1996, Employer filed a petition for reimbursement from the Second Injury Fund (SIF) for compensation payments made to Employee in excess of the first 104 weeks of disability, under AS 23.30.225(b).  Employer asserted it hired Employee in 1989 with prior knowledge of her permanent physical impairment, the preexisting diabetic condition, that combined with her work-related CTS injury to cause her to incur a substantially greater disability than would have resulted from the CTS injury alone.   On September 27, 1996, the SIF stipulated it would reimburse Employer for its compensation payments to Employee in excess of the first 104 weeks of disability. 


On October 16, 1996, Employer began to pay Employee PTD compensation.  Employer has continued to pay PTD benefits, at the rate of $328.54 per week, since October 1996.  On January 6, 1997, the Board approved a compromise and release agreement in which the parties agreed, inter alia,  that without waiving any defenses Employer may have to its future compensation liability, it would continue to pay Employee PTD compensation.


Employer argued that since September 1994 Employee has been entitled to receive social security disability benefits of $160.66 per week and workers' compensation benefits of $328.54 per week, for a combined weekly disability benefit entitlement of $489.20.  It asserted Employee's maximum allowable benefit was 80 percent of $488.92 (her average weekly wages at the time of her injury), or $391.14 per week.  It argued because her combined social security and workers' compensation disability benefits exceed the maximum allowable weekly benefit amount by $98.06 ($488.92-$391.14), under AS 23.30.225(b) Employer is entitled to an offset against its PTD payments in like amount.  


Further, Employer argued it has been entitled to this offset since Employee began receiving social security disability benefits in September 1994, and therefore Employer has been overpaying its PTD compensation obligation by $98.06 per week since September 1, 1994.  Employer asserted under AS 23.30.155(j) it is entitled to recoup its overpayment by withholding up to twenty percent of each unpaid installment of compensation, until its past overpayment is recovered.  Employee filed a written non-opposition to Employer's petition.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
Employer is Entitled to a Social Security Offset under AS 23.30.225(b).

Under the Alaska Workers' Compensation Act (Act) when an employee is entitled to social security disability benefits for a work-related condition, the employer is permitted to offset its disability compensation liability in the amount by which the employee's combined benefit entitlements exceed 80 percent of his or her pre‑injury wages .  AS 23.30.225(b), provides 


When it is determined that, in accordance with 42 U.S.C. 401 et seq., periodic disability benefits are payable to an employee or his dependents for an injury for which a claim has been filed under this chapter, weekly disability benefits payable under this chapter shall be offset by an amount by which the sum of (1) weekly benefits to which the employee is entitled under 42 U.S.C. 401 et seq., and (2) weekly disability benefits to which the employee would otherwise be entitled under this chapter, exceeds 80 percent of the employee's average weekly wage at the time of injury.  (Emphasis added).


The Social Security Act contains a similar offset right in favor of the Social Security Administration (SSA) when workers' compensation benefits are payable to the employee.
  However, because subsection .225(b) was enacted prior to 1981,
  SSA may not reduce its benefit payments if the insurer asserts its 225(b) offset right.
  Nonetheless, until the compensation insurer asserts its 225(b) offset right, the SSA typically takes its own offset and thus, the injured worker usually does not receive more than the maximum allowable disability benefits.
  


Under 8 AAC 45.225(b),
 Employer must secure a Board order before it may offset its compensation liability against Employee's social security disability benefit entitlement.  We find Employer's pleadings and evidence comply with 8 AAC 45.225(b).


We find Employer began paying Employee TTD
 benefits effective March 8, 1994, at the weekly rate of $328.54.  On October 16, 1996, Employer determined Employee was PTD
 from the combined effects of work-related CTS and pre-existing diabetes.  We find Employer has continued to pay Employee disability benefits at the $328.54 weekly rate.  We find periodic social security disability benefits became payable to Employee under 42 U.S.C. 401 et seq. for the same condition in September 1994.  Employee was entitled to $696.20 per month, which is equal to a weekly social security benefit entitlement of $160.66.


The Alaska Supreme Court has determined that "average weekly wages" in AS 23.30.225(b) is synonymous with "gross weekly earnings" in AS 23.30.220.
  It is undisputed Employee had gross weekly earnings of $488.92 at the time of injury.  We find under AS 23.30.225(b), Employee's maximum allowable disability benefit entitlement in September 1994 was 80 percent of $488.92, or $391.14.  


We find, as of September 1994, Employee's workers' compensation disability benefit entitlement of $328.54 per week and her SSA entitlement of $160.66, combined to total $489.20 per week.  We find the difference between $489.20 and Employee's maximum allowable entitlement of $391.14, is $98.06.  We therefore find under AS 23.30.225(b) Employer is entitled to offset and reduce its future PTD compensation payments to Employee in the amount of $98.06 per week.
  

Employer's Right to an AS 23.30.225(b) Offset is Retroactive to September 1994

We find Employee became entitled to receive social security disability compensation in September 1994.  AS 23.30.225(b) provides an insurer's disability compensation liability "shall be offset" by the amount combined social security and workers' compensation disability benefit entitlements exceed 80 percent of the employee's average weekly wages at the time of injury.  We find under AS 23.30.225(b) Employer's right to offset and reduce it disability benefit obligation by $98.06 per week is retroactive to September 1, 1994.
   


Notwithstanding Employer's right to a retroactive offset, we find no evidence Employee received combined disability benefits in excess of 80 percent of her pre-injury wages.  This situation arose because the SSA reduced its payments below Employee's social security entitlement, by taking an offset for Employer's PTD compensation entitlement.  In sum, although Insurer has paid more than its statutory liability and SSA has paid less, Employee has only received the benefits she is entitled to under the Act.  

Employer is Entitled to Reimbursement of its Overpayments of  Compensation.


Employer argued since it is entitled to a retroactive 225(b) offset, it has made overpayment of its disability compensation liability since September 1994, therefore entitled to recoup its overpayment by withholding up to twenty percent out of Employee's unpaid installments of compensation.



The Employer's exclusive remedy to recover overpayments is under AS 23.30.155(j).
  AS 23.30.115(j) provides:


If an employer has made advance payments or overpayments of compensation, the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment or installments of compensation due.  More than 20 percent of unpaid installments of compensation due may be withheld from an employee only on approval of the board.

In the usual situation, when an employer has overpaid its compensation liability, the employee will have received more compensation than he or she is entitled to under the Act.  The question we must decide is whether by virtue of a retroactive 225(b) offset, Employer has made "overpayments of compensation" under 155(j), even though Employee has yet to receive more benefits than she is entitled to under the Act. 


In deciding this question we are mindful that the Act's primary goal Act is "to provide workers with modest, but certain compensation for work related injuries" and secondarily, to be fair to both parties.
  The legislature has directed that the Act not be construed in favor of any party.
  The court has directed us, absent evidence the legislature meant something other than what it said, to apply the provisions of the Act as written,
 even if it causes a harsh result.
  The plainer the language of the statute, the more convincing contrary legislative history must be.
 


Since the alleged Employer "overpayment" arises from the application of  AS 23.30.225(b), we look first to the wording of that statute to determine whether an "overpayment" created by a retroactive social security offset requires a finding that   Employer has paid more than its statutory liability and a finding that Employee has received more benefits than she is entitled to under the Act.


Under subsection 225(b), when it is determined social security disability benefits are payable to an employee, weekly disability benefits under the Act "shall be offset" in the amount by which the sum of (1) weekly benefits to which the employee is "entitled" under the social security act and (2) the weekly benefits to which the employee would "otherwise be entitled" under the Act, exceeds 80 percent of average weekly wages at the time of injury.  The word "payable" is not defined in the Act or our regulations.  Black's Law Dictionary defines "payable" to mean "capable of being paid; suitable to be paid; admitting or demanding payment; justly due; legally enforceable."
  We find it is significant that in drafting subsection .225(b), the legislature permitted Employer to offset its liability against benefits "payable" to an employee, rather than the amount of benefits that were in-fact received by the employee.  We also find allowing an employer to offset "payable" benefits, is consistent with the second part of  subsection 225(b), which expresses the formula for calculating the amount of an employer's offset by aggregating Employee's benefit "entitlements," without regard to the amount of benefits an employee may actually have received from the SSA.  


We believe this interpretation of subsection 225(b) is also supported by the language in AS 23.30.155(j).  The employer's right to reimbursement provided in subsection 155(j) arises solely from overpayment of its statutory compensation liability.  There is no requirement in subsection 155(j) that, in addition to employer overpayment, the employee must have been overcompensated.  
We find no basis in the legislative history or a drafting ambiguity in either subsection 225(b) or 155(j), from which to interpret into these statutes a second, unstated requirement that before an employer is deemed to have made an "overpayment," the employee must also have received more compensation than the Act allows.

  
We therefore find, because Employer had a right under AS 23.30.225(b) to offset its payment of compensation in the amount of $98.06 per week from September 1994, that Employer has made an overpayment of compensation under AS 23.30.155(j).   We further therefore find Employer is entitled to reimbursement of its overpayment by withholding up to twenty percent out of each unpaid installment or installments of compensation due to Employee.
 


We are aware the southeastern panel has concluded, no employer "overpayment" under 155(j) is created by the retroactive application of 225(b) until the SSA ceases taking its workers' compensation offset and refunds its past underpayment of social security benefits to the employee.
  We believe reaching this result under subsections 225(b) and 155(j), implicitly required construing the federal and state statutes together to produce a harmonious whole.  The Alaska Supreme Court has expressly stated "the two statutes [AS 23.30.225(b) and 42 U.S.C. § 424a(1)] are not in pari materia and will not be construed together."
   


The legislature has directed that process and procedure under the Act shall be as simple and speedy as possible.
   Although there may be circumstances when it is appropriate to determine Employee's rights under subsection 225(b) and 155(j) in separate proceedings, we find no such circumstances exist in this case.  We further find by deciding these issues in a single proceeding gives Employee an incentive to promptly transmit our order to the SSA and to shepherd the adjustments to her social security benefits through the federal administrative process, so that her receipt of  full allowable benefits is not interrupted.


We are mindful that Employee is only entitled to "modest, but certain" benefits and 

of our duty to protect her right to receive all the compensation benefits she is entitled to, without interruption.  However, we find the Act, as written, gives us ample authority to protect Employee's right to uninterrupted compensation and Employer's right to reimbursement for its overpayment of compensation.

We Stay Our Orders under AS 23.30.155(h) for Sixty Days to Protect the Employee's Rights.

 The Alaska Supreme Court has recognized, and this case demonstrates,  there is an "imperfect fit between the federal and state schemes"
  and determined "the burden of that imperfect fit should be borne by the insurer and not the injured worker."
  "Although the most sensible solution would . . . [be] for SSA to reimburse . . . [insurer] directly, the law does not provide for such a straightforward remedy."
  Thus, Employee is "the middleman in what essentially is a settling of accounts between the SSA. . . " and insurer.
 


We have found Employer is entitled to a subsection 225(b) offset and to reduce its future PTD compensation installments by an amount equal to $98.06 per week.  We also found Employer has made overpayments of compensation since September 1994.  Employer correctly points out, when it has made overpayments of compensation, subsection 155(j) authorized it to withhold up to 20 percent out of unpaid installments of compensation due to Employee, without further Board order.   


We find the effect of our determinations when issued as orders of the Board will be to entitle Employer to change and reduce its installments of PTD due to Employee.   AS 23.30.155(h) provides in pertinent part, "[t]he board may upon its own initiative at any time in a case . . . where payments of compensation have been increased, reduced, terminated or changed . . . take further action which it considers will properly protect the rights of the parties."  The Superior Court has commended us to exercise our discretion under AS 23.30.155(h) when the application of other provisions of the Act will lead to a result which would violate the underlying fundamental purposes of the Act.  See, Apted v. Pacific Gradney, J.V., 3 AN-93-1619 CI (Alaska Super. Ct., August 11, 1993).  We conclude our authority to protect the rights of the parties under AS 23.30.155(h) is very broad, and more than ample to protect Employee's right to receive uninterrupted PTD compensation payments, and Employer's right to have its overpayment of compensation adjudicated under subsections 225(b) and 155(j) in a single proceeding.


Accordingly, to protect Employee's right to continue receiving disability benefits at the full rate mandated by the Act, to accommodate the imperfect fit between the Act and the social security statutes, and to fulfill the Alaska Supreme Court's mandate that the "worker should not suffer because of these systemic imperfections,"
 we exercise our discretion under AS 23.30.155(h), and stay our orders to allow the SSA an opportunity to make the necessary administrative adjustments to Employee's social security benefits, before Employer reduces its current compensation payments and begins withholding up to twenty percent of Employee's benefits to reimburse is past overpayments.  Employer proposes we delay implementing our orders for sixty days.


In our administrative experience, upon receiving our order permitting Employer take a retroactive 225(b) offset and to reduce its future PTD installments, the SSA will increase its benefit payments to Employee, so that she will continue to receive 80 percent of her pre-injury wages, and to refund its past underpayment of social security benefits to Employee in lump sum.  This is usually a routine ministerial act and, in our administrative experience, we find sixty days is usually a sufficient time to permit Employee to submit a copy of our order to the SSA, and for the SSA to make the necessary readjustments in her benefits.  We therefore exercise our discretion under AS 23.30.155(h) and stay our offset and withholding reimbursement orders for sixty days.


Upon receipt of this decision and order we instruct Employee to forthwith tender a copy to the SSA.  We further instruct Employee to promptly notify Employer in writing if and when she receives of an adjustment to her social security disability benefits and/or a lump sum settlement of past underpayment of social security benefits, and to tender a copy of the SSA written notice of lump sum payment to Employer.  If the SSA refuses to stop offsetting Employee's workers' compensation benefits, Employee should file a petition for modification of this decision and order under AS 23.30.130.


ORDERS

1.  Employer's petition for an offset against permanent total disability compensation payments due to  Employee, in the amount equal to $98.06 per week, under AS 23.30.225(b) is granted retroactive to September 1, 1994.  


2.  Commencing no earlier than the sixtieth day after the date of this order is filed, Employer may reduce its installments of permanent total disability compensation due to Employee in the amount equal to $98.06 per week.


3.  Commencing no earlier than the sixtieth day after the date this order is filed,  Employer commence also may withhold up to twenty percent of its net, after AS 23.30.225(b) offset provided in Order No. 2 above, permanent total disability compensation installments due to Employee until it has been reimbursed for the entire principal amount of its overpayment of  compensation since September 1994.


4. Employee shall forthwith, and within ten days of the date of this order, send a copy of this decision and order to the Social Security Administration by certified mail, return receipt requested, and request the Social Security Administration cease taking an offset for Employer's payments of permanent total disability compensation to Employee.


5.  We instruct Workers' Compensation Division personnel to serve a copy of this decision and order on the Administrator of the Second Injury Fund by certified mail, return receipt requested.


6.  We retain jurisdiction over this case to resolve any dispute which may arise between Employer/Insurer and the Second Injury Fund regarding their respective entitlements or the proper allocation or apportionment of the portion of installments of PTD compensation to be withheld to reimburse the proper payor for its overpayment of compensation to Employee since September 1994. 

Dated at Anchorage, Alaska this ___th day of ______, 1999.


                                  ALASKA WORKERS' COMPENSATION BOARD


                                   __________________________________


                                   Steven Constantino, 

Designated Chairman


                                   __________________________________


                                   John Abshire, Member


                                   ___________________________________


                                   Steve Hagedorn, Member


APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted. Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and 

Order in the matter of Linda M. Fleck, employee/respondent; v. Industrial Indemnity Company, employer; and Industrial Indemnity Co. insurer/petitioners; Case No. 8822231/9400702; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this _ th day of _________, 1999.



__________________________________



Brady D. Jackson, III, Clerk

�








     �  See, August 8, 1998 SSA correspondence, Exhibit A to Employer's Brief.


     � 42 U.S.C. §424a(a-c); see also Green v. Kake Tribal Corp., 816 P.2d 1363, 1364 (Alaska 1991).


     �  SLA 1977 § 9, ch. 75 (Effective August 31, 1977).


     �  42 U.S.C. §424a(d) provides,


	The reduction of benefits required by this section shall not be made if the law or plan described in subsection (a)(2) of this section under which a periodic benefit is payable provides for the reduction thereof when anyone is entitled to benefits under this subchapter on the basis of the wages and self-employment income of an individual entitled to benefits under section 423 of this title, and such law or plan so provided on February 18, 1981.





     �  Green 816 P.2d at 1364.


     �  8 AAC 45.225(b) provides,


	An employer may reduce an employee's weekly compensation under AS 23.30.225(b) by


	(1) getting a copy of the Social Security Administration's award showing the


		(A)  employee is being paid disability benefits;


		(B)  disability for which the benefits are paid;


		(C)  amount, month, and year of the employee's initial entitlement; and


		(D)  amount, month, and year of each dependent's initial entitlement;


	(2) computing the reduction using the employee's or beneficiary's initial entitlement, excluding any cost-of living adjustments;


	(3)  completing, filing with the board, and serving upon the employee a petition requesting a board determination that the Social Security Administration is paying benefits as a result of the on-the-job injury; the petition must show how the reduction will be computed and be filed together with a copy of the Social Security Administration's award letter;


	(4) filing an affidavit of readiness for hearing in accordance with 8 AAC 45.070(b); and


	(5)  after a hearing and an order by the board granting the reduction completing a Compensation Report form showing the reduction, filing a copy with the board, and serving it upon the employee.  (Emphasis added.)





     �  AS 23.30.185 provides in pertinent part, 


	In case of disability total in character bet temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability. . . . 


     �  AS 23.30.180(a) provides in pertinent part, 


	In case of total disability adjudged to be permanent 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the total disability.  If a permanent partial disability award has been made before a permanent total disability determination , permanent total disability benefits must be reduced by the amount of the permanent partial disability award, adjusted for inflation, in a manner determined by the board.  . . .


     �   Underwater Construction, Inc. v. Shirley, 884 P.2d 150, 151 (Alaska 1994).


     �  Stanley v. Wright-Schuchart Harbor, AWCB Decision No. 82-0039 (February 19, 1982), aff'd 3 AN 82-2170 Civil (Alaska Super. Ct., May 19, 1983). 


     �  Green, 816 P.2d at 1365; Englert v. N.C. Machinery, AWCB decision No. 98-0222 (August 24, 1998); Bergiel v. Gilmore Construction, AWCB Decision No. 94-0226 (September 1, 1994); Davenport v. K&L Distributors, Inc., AWCB Decision No. 92-0180 (July 22, 1992).


     �  Croft v. Pan Alaska Trucking, Inc., 860 P.2d 1184 (Alaska 1991).


     �  Shu v. Pingo Corporation, 736 P.2d 342, 344 (1987)(emphasis added).


     �  SLA 1988 ch 34, § 1(b).


     �  Tipton v. ARCO Alaska, Inc. , 922 P.2d 910, 913 (Alaska 1996). 


     �  Moesh v. Anchorage Sand & Gravel 877 P.2d 763 (Alaska 1994).


     �  Chokwak v. Worley 912 P.2d 1248, 1251 (Alaska 1996).


     �  Black's Law Dictionary 1285 (4th ed. 1968); See also Sumner v. Eagle Nest Hotel, AWCB 92-0097 (April 17, 1992)(interpreting "payable" as used in AS 23.30155(e)).


     �  Employer has not requested we exercise our discretion to permit it to withhold more than twenty percent of future benefits.


     �  Hoffer v. Whitestone S.E. Logging Co., AWCB Decision No. 98-0227 (September 3, 1998); Mott v. Ketchikan Pulp Co., AWCB Decision No. 98-0136 (June 1, 1998); Ruhle v. Sawtooth Logging, Inc., AWCB Decision No. 98-0098 (April 20, 1998)(also holding the issue of how employer may recoup any overpayment is not ripe for decision until the SSA ceases taking its offset.)


     �  Shirley, 884 P.2d 155.


     �  As 23.309.005(h).


     �  Green, 816 P.2d at 1368.


     �  Id.


     �  Green, 816 P.2d at 1365.


     �  Id.


     � Green, 816 P.2d at 1368.





