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On May 12, 1999, we heard Employee's claim for a determination of whether her injury occurred in the course and scope of her employment.
  Attorney Joseph A. Kalamarides represented Employee.  Attorney Robert L. Griffin represented the University of Alaska, and its insurer, Wilton Adjustment Service (Employer).  We held the record open for two weeks to receive Employee's revised affidavit of attorney fees and legal costs, as well as Employer's objections.  We closed the record on May 26, 1999, when we next met.


ISSUES

(1.)
Did Employee's onset of asthma occur in the course and scope of her employment?


(2.)
Does Employee suffer from a compensable disability because her employment aggravates, accelerates, or combines with pre-existing asthma?


(3.)
Is Employee entitled to an award of attorney fees and legal costs?


SUMMARY OF EVIDENCE AND ARGUMENTS

In 1989, Employee began working for the Alaska Natural Heritage Program (ANHP) as a computer systems analyst.  The ANHP was located at 707 A Street (A Street building), Anchorage, Alaska.  In 1993, Employer took over the A Street Building, and retained Employee as a computer systems analyst.  Employee testified she continues to work full-time for Employer, two days at the A Street building, and three days at home each week.


On June 16, 1997, Employee filed a Report of Injury alleging she suffered a lung and respiratory illness, which was caused by exposure to respiratory irritants (i.e., dust and molds) at the A Street Building.  Relying on the opinion of her treating physician, David Buscher, M.D., Employee filed an Application for Adjustment of Claim (AAC) on October 7, 1997, and requested temporary total disability benefits, permanent partial impairment benefits, medical costs, attorney fees, and legal costs.  On December 10, 1997, Employer filed a Controversion Notice denying all benefits.  Employer, relying on the opinion of its physician, asserted Employee's work environment did not cause her asthma. 


At a May 12, 1998 prehearing, the parties stipulated to a second independent medical examination (SIME).  On September 24, 1998, Garrison H. Ayars, M.D., a board certified allergist, performed the SIME.  Dr. Ayars diagnosed Employee's condition as "intrinsic [nonallergic] asthma with nasal polyposis (aspirin idiosyncrasy asthma)," and opined Employee's condition was not caused by her work environment.


At the May 12, 1999 hearing, Employee testified she experienced no bronchial problems prior to beginning work at the A Street building in 1989.  Employee testified she was very physically active in 1989, and regularly went ocean kayaking, skijouring, cross-country skiing, mountain climbing, jogging, and backpacking.


Between 1990 and 1994, Employee testified she noticed a gradual onset of several symptoms: throat irritation, nasal congestion, chest tightness, and coughing.  Employee testified she was diagnosed with bronchitis in early 1994.  Employee testified because her symptoms did not subside following treatment of the bronchitis, she continued to seek additional medical treatment.  Employee testified she was ultimately diagnosed with asthma in mid-1994.


Employee testified she believed her symptoms were caused by certain irritants in her work environment, namely, excessive dust which sifted down onto her desk and work area from the ceiling tiles and light fixtures overhead, ash from the 1989 and 1991 volcanic eruptions (which continually layered her desk and work station), mold growing from an air duct in the women's restroom, inadequate ventilation system, and filthy carpeting with padding which crumbled into dust.


Employee testified she and her husband were also building their home between 1992 and 1994.  Employee testified she lived in the house during its construction, and was exposed to fiberglass and sawdust.  Employee explained she initially did not know what was causing her respiratory problems, and therefore told physicians she suspected fiberglass, sawdust, or her cat, may have caused her asthma.  However, Employee testified she later believed her work environment caused her asthma because she had a significant worsening of symptoms at work, but not at home.  Employee testified she did not believe, in hindsight, the house construction was the cause of her asthma.


Employee testified the A Street building was renovated in phases while she was working for Employer.  Employee testified the renovations consisted of replacement of the carpet and pads, cleaning and replacement of air ducts, painting, and repair of the humidification system.  Employee testified Employer, in an effort to accommodate Employee's illness during renovations, relocated her to the College of Arts and Sciences (CAS) building on the main campus in late 1997.  Employee testified she seemed to improve for a brief period of time in the CAS building.  Employee testified she returned to the A Street building after some of the renovations were complete, but her symptoms progressively worsened.  Employee testified Employer then gave her permission to work from home during the remaining renovations.  Employee testified her symptoms were the worst while she worked in an downstairs office in the A Street building.


Employee testified her symptoms continued to worsen throughout each day, and throughout each week.  Employee testified her symptoms usually would begin to subside during her drive home after work.  Employee testified she also had exacerbations of her asthma symptoms at home, other public facilities, outdoors, and while exercising.  Employee testified her symptoms were alleviated with the use of her prescribed nebulators and inhalers.


Dr. David Duffy testified that from 1994 through 1998 he was the Manager of the ANHP program and Employee's supervisor.  Duffy testified during that four-year period, he noticed Employee was relatively symptom-free at the beginning of each work week.  However, Duffy further testified Employee's symptoms progressively worsened in the course of each day, and throughout each week.  Duffy testified Employee's symptoms improved when he sent her home.


Duffy testified there was a room downstairs in the A Street building which all the staff, including himself and Employee, referred to as the "death room."  Duffy explained it was called the "death room" because every employee who worked in the room became quite ill.  Duffy testified he personally experienced significant burning in his throat after being in the room only 5 minutes.  Duffy testified the "death room" was Employee's office for an extended period of time.


Duffy testified he believed the negative environmental conditions of the offices at the A Street building either caused, or worsened, Employee's asthma.  Duffy testified the conditions included: a large quantity of dust and volcanic ash resting on top of the ceiling tiles which sifted down onto Employee's desk and work station on a daily basis; the office carpet was filthy, and its padding had disintegrated to a point it was only dust; the backing on a high power computer contained several "mouse nests;"
 and a large mold- or fungus-looking growth in the women's restroom hanging from the air intake duct.  Duffy testified he believed the levels of irritants at the A Street building were excessive, and probably exceeded standards.


Frohda Olson testified she worked for Employer for 18 years, the last seven of which she was the building manager.
  When asked if she ever observed Employee's symptoms at work, Olson testified:


A.
Yes, yes.  Numerous occasions.


Q.
What symptoms did you observe?


A.
Coughing, severe coughing spells.  And she just talked like her sinuses were all clogged, like she was holding her nose and talking.


Q.
Sounded really stuffed up?


A.
Oh, very, yes.



. . . .


Q.
Had you noticed these symptoms prior to Dr. Duffy verbalizing it to you in March of 1995?


A.
Until they moved downstairs, I didn't really notice it a lot because I didn't have a great deal of interaction with her.


Q.
Is your office downstairs?


A.
Yes.  When their offices were upstairs, I didn't notice.  When they moved down in -- moved downstairs, I noticed it even more so, because my -- we have a common wall in our office.



. . . .


Q.
I asked you about Ms. Michaelson's symptoms throughout the day.  Please tell me where Julie's office was compared to yours.


A.
We have a common wall, and it's just a -- it's not a weight-bearing wall.  It has no insulation in it.  Just two pieces of sheetrock on a 2 by 4.  But we share a common wall.



. . . .


Q.
During the period that you and she had offices right next to each other with a common wall in between, could you hear her coughing?


A.
Oh, yes.


Q.
Did you hear her coughing as soon as she arrived at work?


A.
Yeah.


Q.
And did you hear her continue to cough the whole time she was there?


A.
Yes.

Medical Evidence

 We reviewed all the medical records in this case which were submitted to the Board by the parties.  We find Employee received treatment from numerous physicians over a period of nine years.  We find several of the records are not relevant to a determination of whether Employee's asthma was either caused, or aggravated by, her work environment, and therefore do not summarize the irrelevant medical reports.  Instead, we summarize the opinions and diagnosis of the physicians whose medical reports are relevant to the issues before the Board.


In February and March of 1994, Employee treated at the AIC Clinic in Wasilla, Alaska.  Employee complained of a continuing cough, over a period of several months, and wheezing.  Ed Manning P.A., assessed Employee's condition as bronchial asthma with some bronchitis.


Employee subsequently treated with Buffinton B. Burtis, M.D., a pulmonary specialist, from May through July 1994.  Dr. Burtis referred Employee to Allergy Testing Services (ATS), for allergy skin tests to a variety of pollens, danders, dusts, molds, and other constituents.  From the test results, Dr. Burtis concluded Employee had moderately severe to severe allergies to molds, dust mites, and cat dander.  Dr. Burtis diagnosed Employee to have active bronchial asthma which was aggravated by allergies.  Dr. Burtis referred Employee to David M. Robinson, M.D., certified allergist, Virginia Mason Medical Center, for further evaluation.

Dr. David Robinson -- Certified Allergist

On July 19, 1994, Dr. Robinson tested Employee for allergies using the standard prick testing method.  Dr. Robinson found Employee tested "entirely negative except for perhaps slight reactivity to Cladosporium[,] and this is not likely to be significant."
  Dr. Robinson diagnosed Employee's condition as corticosteroid-requiring intrinsic asthma, and stated:


There is some question about partial blocking of skin test response.  However, I believe today's test results to be valid.  I suspect that her previous testing results by intradermal techniques [by ATS] show a high degree of false positive reactivities.  I would propose that this could be addressed by some minimal blood work including a total IgE level and blood allergen screen.

After receiving Employee's IgE levels and blood allergen screen test results, Dr. Robinson noted they were normal, and were negative for any evidence of allergic reactions.  Dr. Robinson also noted Employee's failure to comply with the use of prescribed steroidal medications was a major factor in her poor control of the asthma.  Dr. Robinson recommended Employee continue her current course of steroidal medications.

Gail G. Shapiro, M.D. -- Certified Pediatric Allergist

On July 21 and 22, 1994, Employee sought a second opinion from Dr. Shapiro at the Northwest Allergy and Asthma Center (NAAC), P.S., in Seattle, Washington.  Dr. Shapiro's diagnosis was asthma, and she stated Employee's allergy test results were negative for dust mites, dander, molds, and pollens.  Dr. Shapiro recommended Employee continue her current course of steroidal medications, as well as begin aerobid four times per day.  Dr. Shapiro also recommended Employee avoid irritant fumes.
 

Leonard C. Altman, M.D. -- Certified Allergist

On July 27, 1995, Employee was seen by Dr. Altman who practices with Shapiro at the NAAC.  Dr. Altman's examination revealed Employee had severe nasal obstruction, sinusitis, and a 3+ rating for eosinophil.  Dr. Altman's diagnosis included: (1) intrinsic asthma - controlled; (2) eosinophil non-allergic rhinitis - poor control; and (3) chronic sinus disease.

Michael S. Kennedy, M.D. -- Certified Allergist

On August 19, 1996, Employee was examined by Dr. Kennedy, who practices with Shapiro and Altman at the NAAC.  Dr. Kennedy's examination revealed Employee had left nasal polyps, and a 1+ rating for eosinophil.  Dr. Kennedy's diagnosis included: (1) asthma - intrinsic; (2) anosmia - possibly from nasal polyps; and (3) nares.

Dr. David Buscher -- Employee's Attending Physician

In March 1995, Employee began treating with Dr. Buscher, an environmental medicine practitioner.  At the May 12, 1999 hearing, Dr. Buscher testified he is not a board certified allergist, he has not researched, nor published, in the area of environmental medicine, and he does not have hospital admitting privileges.
  


At the hearing, Dr. Buscher initially testified he did not know the cause of Employee's asthma.  Dr. Buscher also testified he was not certain whether he agreed with the diagnosis of adult onset aspirin idiosyncratic asthma (AIA) which was rendered by Employer's independent medical examiner's (EIME), the SIME, and the other board certified allergists, in this case.  Dr. Buscher explained he did not know very much about AIA because he has only encountered two prior AIA patients, both of whom he referred to specialists.  However, Dr. Buscher testified Employee's work environment was a substantial factor in the aggravation of her asthma because it perpetually irritated Employee's bronchial tubes, sinuses, throat, and nose.


Dr. Buscher testified he believed allergies were, and continue to be, Employee's main medical problem.  Dr. Buscher testified he used the serial end point titration technique to determine which allergens affected Employee.  Dr. Buscher testified that only a small percentage of physicians utilize this particular testing method, as compared to the standard prick test.  Dr. Buscher further testified he used 0.05 cc of the allergen serum, which is two-and-one-half times more than the 0.02 cc used in the standard prick test method.  Dr. Buscher testified the increased serum level, in his opinion, provided a more accurate allergic response from the patient.  Dr. Buscher testified Employee tested positive to every allergen serum.


Dr. Buscher testified his recommended course of treatment for Employee was desensitization.  Because Employee lived in Alaska, Dr. Buscher testified he prescribed sublingual (i.e., under the tongue) drops instead of shots as his first course of treatment for Employee.  Dr. Buscher testified the drops were the same concentration as allergy shots, more convenient, and less expensive.  Normally, according to Dr. Buscher, 80 percent of his patients who take the sublingual drops improve, however, he testified they were not effective for Employee.  Dr. Buscher testified Employee either fell within the 20 percent of the population the drops did not help, or Employee was non-allergenic.


Dr. Buscher testified he then started Employee on enzyme potentiated desensitization (EPD) shots.  Dr. Buscher explained the EPD shots were an allergy treatment wherein the patient receives a shot every two months which contains dilutions of 400 different antigens.
  Dr. Buscher testified Employee's condition did not improve while taking the EPD shots, and in fact her condition worsened.  Dr. Buscher testified he concluded the EPD treatment did not work, Employee was non-allergenic, or there was something in Employee's environment which prevented her from getting well.  Dr. Buscher testified he ultimately determined, based only on information he received from Employee, that Employee's work environment caused her asthma, continued to aggravate her allergies, and prevented her from recovering.


In his June 25, 1997 letter to Duffy, Dr. Buscher states:


Despite the increased use of medications and allergy desensitization, she has not improved, but rather has definitely worsened.  My opinion is that, more likely than not, she is having adverse reactions to poor air quality at her workplace.  I am making this statement based on what Julie has informed me about the air quality and inadequate ventilation at her workplace as well as her deteriorating condition.


In a subsequent letter, dated January 7, 1998, Dr. Buscher states, "In summary, Ms. Michaelson's [Reactive Airways Disease] RADs, asthma, and chronic sinus conditions have markedly worsened due to her initial exposures in the [A Street] building with poor ventilation.  Since these exposures[,] she has become more sensitive to allergens."  In his deposition, Dr. Buscher admitted confusion regarding the distinctions between "reactive airways disease," "RADs," and "bronchial asthma."
  At the hearing, Dr. Buscher testified the inclusion of the terms "reactive airways disease" and "RADs" was an error which he did not catch prior to mailing the letter.

Dr. Emil J. Bardana, Jr. -- EIME

At the May 12, 1999 hearing, Dr. Bardana testified he is a Professor of Medicine, and the head of the Division of Allergy and Clinical Immunology at Oregon Health Sciences University since 1984.  Dr. Bardana further testified he has published several articles on both occupational and nonoccupational asthma.


Dr. Bardana testified that on January 28, 1998, he performed a complete physical examination of Employee, as well as a medical records review.  Dr. Bardana testified he diagnosed Employee's condition as "presumptive aspirin idiosyncracy asthma."
  Dr. Bardana testified it was a presumptive diagnosis because he did not perform the requisite "aspirin challenge."  He explained the challenge was both expensive and dangerous to the patient, and therefore seldom done.  Dr. Bardana testified Employee's asthma was not caused by exposure to any substances at her work place environment.  Rather, Dr. Bardana testified Employee's asthma was caused by her genetic predisposition for aspirin sensitivity, which manifested after Employee took aspirin, and/or other nonsteroidal antiinflammatory drugs, during a severe episode of viral bronchitis in 1994.


Dr. Bardana testified the test results obtained by all of the board certified allergists, including himself, were consistent -- Employee was negative for any allergies.  Moreover, Dr. Bardana testified it was his opinion the test results from ATS were invalid, or at least suspect, because a non-physician performed the test.  Dr. Bardana testified he also believed Dr. Buscher's allergy test results were invalid because he performed an unorthodox testing technique which uses two-and-a-half times more serum than the standard prick test.  Dr. Bardana also found Dr. Buscher's desensitization treatment, i.e., sublingual drops and EPD shots, to be unorthodox and not scientifically valid.


At the hearing, Dr. Bardana testified Employee could be made symptomatic by being exposed to pollution, infections, dust, molds, pollen, etc.  Dr. Bardana also testified that Employee's work environment, while not the cause of Employee's asthma, may have caused temporary aggravations of her asthma.  Dr. Bardana further testified any aggravation would have been temporary in duration, and would have resolved within hours or days.  

Dr. Garrison H. Ayars -- SIME



Dr. Ayars testified he was board certified in internal medicine, infectious diseases, and allergy and clinical immunology.  Dr. Ayars also testified he is a Clinical Professor of Medicine, in the Allergy and Infectious Diseases Division, for the University of Washington Medical School. 


At the hearing, Dr. Ayars testified his diagnosis of Employee's condition was intrinsic AIA, and was nonallergic in nature.  Dr. Ayars testified his diagnosis was based on Employee's gradual and insidious onset of a cough.  Dr. Ayars testified Employee was negative for any allergies.  Dr. Ayars testified Dr. Buscher's allergy test results, and desensitization treatment, were invalid because Dr. Buscher used unorthodox methods which were not proven to be scientifically valid.


Dr. Ayars testified Employee's work environment did not cause her asthma.  Dr. Ayars testified irritants, such as those found in Employee's work environment, may aggravate her pre-existing asthma by making the bronchial inflammation worse.  However, Dr. Ayars testified any aggravation would be temporary in duration.

Industrial Hygiene Evidence

Mr. Thomas Brudnicki testified he currently works for the Department of Labor as an Industrial Hygienist and Health Enforcement Officer (HEO).  Brudnicki testified he has both a Bachelor of Science and a Master of Science degree in environmental management, is a registered Environmental Health Specialist with the National Environmental Health Association, and is a registered Environmental Manager, and Certified Indoor Air Quality Manager with the National registry of Environmental Professionals.  Brudnicki testified as an HEO, he is required to inspect workplaces in Alaska, review and compare their work practices with state and federal standards, and determine whether a business is in compliance with those standards.


Brudnicki testified he worked for Employer in 1996-1997.  Brudnicki testified his predecessor, Mr. Bill Burch, Technician, Environmental Health & Safety, tested the A Street building for particulate matter, temperature, and carbon dioxide levels in late 1995, and early 1996.  Brudnicki testified the test results complied with all applicable standards.


In a February 22, 1996 memorandum from Burch to Frodha Olson, Manager of the A Street building, Burch stated:



EHS conducted an indoor air quality (IAQ) study of the 707 A Street Building between December 11-22, 1995[,] . . . paying particular attention to dust, content, humidity, and fresh air supply.  These three conditions . . . are major contributors to IAQ problems.  



. . . .



The carpet throughout the building is old and the backing is breaking down and creating dust as a result. . . .  As an alternative the building manager should consider having the old carpet replaced.



The current humidification system is inoperative. . . .  The ambient air in the building is very dry. . . .  I recommend FP&C consider replacing this old system with one that meets current ASHRAE standards.


Brudnicki testified he personally tested the A Street building for carbon monoxide, carbon dioxide, and temperature levels in July 1996.
  Brudnicki testified the test results complied with all applicable standards.  Brudnicki also testified he did a visual inspection for molds and mildews in the basement, women's restroom, and around the ventilation ducts in the A Street building.  Brudnicki testified he did see a "growth" from the women's restroom  which he believed to be an accumulation of lint.  However, Brudnicki testified he did not test the substance in the women's restroom.  Brudnicki also testified he did not have access to the duct system to conduct an inspection.


In a May 8, 1997 memorandum from Trig Trigiano, Director, Health, Safety & Parking, to Duffy, Program Manager of ANHP, Trigiano stated:



Last year, EHS and Physical Plant conducted an extensive and detailed evaluation of the HVAC system at the 707 A building.  While measurements (dust, carbon dioxide, carbon monoxide, humidity, sulfur dioxide, and temperature) were within acceptable regulatory limits after the system corrections, air turn-over could be enhanced.  Also, while the dust levels were measured below regulatory limits after the systems corrections, the deteriorated carpet and residual volcanic ash may have been contributing to trace air contaminants (dust, mold, and sulfates) that could have been effecting occupant comfort.  (Emphasis added).

Arguments

Employee argues the onset of her asthma occurred in the course and scope of her employment as a result of direct and continual exposure to irritants in her work environment.  Employee relies on her testimony, the testimony of Dr. Buscher, the temporal relationship of her illness, and test results, to verify that her work environment caused her injury.  Alternatively, Employee argues she suffers from a compensable injury because her work environment aggravates, exacerbates, or combines with, her pre-existing asthma.  Employee also argues she is entitled to attorney fees and legal costs in this case.


Employer argues Employee has adult onset, intrinsic AIA.  Employer relies on the testimony of the EIME and SIME, as well as the test results of all of the certified allergists, to verify Employee was genetically predisposed to aspirin sensitivity, and has no allergies.  Employer argues Employee's sensitivity to aspirin, coupled with her severe viral bronchitis in 1994, are the only precipitating events which triggered Employee's asthma.  Alternatively, Employer argues if Employee's work environment aggravates, exacerbates, or combines with her pre-existing asthma, "it would have been temporary and would have persisted no more than hours. . . . [and] would not stand out anymore than irritation from her home, automobile, or a variety of other factors in her life."
 


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
DID EMPLOYEE'S ONSET OF ASTHMA OCCUR IN THE COURSE AND SCOPE OF HER EMPLOYMENT?


Alaska Statute 23.30.120(a) provides in pertinent part, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."  Once Employee produces some evidence that she was injured while acting in the course and scope of employment, a statutory presumption of compensability arises.
  As applied to course-and-scope issues, the mere filing of a claim does not give rise to the presumption.  There must be some evidence that the claim arose out of, or in the course of, employment.


Applying the presumption of compensability is a three-step process.
  In the first step, we must determine whether Employee produced sufficient evidence to raise the presumption her injury occurred in the course and scope of her employment.  To raise the presumption, Employee need only adduce "some" "minimal" relevant evidence
 establishing a "preliminary link" between the injury claimed and employment.
  If Employee's evidence establishes the preliminary link, we presume Employee's injury is compensable and the burden of producing contrary evidence shifts to Employer.


In the second step, we must determine whether Employer has met its burden of producing contrary evidence.
  To rebut the presumption, Employer must produce "substantial evidence" that either: "(1) provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminates any reasonable possibility that the employment was a factor in the disability."
  Employer could satisfy the former method by offering an expert opinion that Employee's work was probably not a substantial cause of the physical injury.
  Evidence presented by Employer that simply points to other possible causes of Employee's injury or disability, without ruling out work-related causes, cannot overcome the presumption of compensability.
  "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.


Because the presumption shifts only the burden of production to Employer, and not the burden of proof, we examine Employer's evidence in isolation.
  We defer questions of credibility and the weight to give Employer's evidence until after we have decided whether Employer has produced a sufficient quantum of evidence to rebut the presumption that Employee's injury occurred in the course and scope of her employment.
  If Employer produces substantial evidence rebutting the presumption of compensability, the presumption drops out, and we move to the third step.


In the third step, Employee bears the burden of proving all elements of her claim by a preponderance of the evidence.
 The party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the triers of fact that the asserted facts are probably true.
  A longstanding principle in Alaska workers' compensation law is that inconclusive or doubtful medical testimony must be resolved in the employee's favor.


We find Employee raised the presumption her injury occurred in the course and scope of her employment.  We make this finding as follows.  We find Employee testified she had no respiratory problems prior to working at the A Street building in 1989.  We further find Dr. Buscher testified it was his medical opinion Employee's onset of asthma was triggered by her exposure to the irritants in her work environment.  Because Employee's evidence establishes the preliminary link, we presume her injury occurred in the course and scope of her employment, and the burden of producing contrary evidence shifts to Employer.


We find Employer satisfied its burden of producing substantial contrary evidence.  We make this finding for the following reasons.  We find Drs. Bardana and Ayars testified Employee had adult onset AIA solely because she had a genetic predisposition for sensitivity to aspirin.  Drs. Bardana and Ayars testified when Employee took aspirin and other nonsteroidal medications during her episode of severe viral bronchitis in 1994, the combination triggered an adult onset of asthma in Employee.  We further find Drs. Bardana, Ayars, Robinson, Shapiro, Altman, and Kennedy, all diagnosed Employee to have no known allergies.  We find Employer has presented an explanation for the onset of Employee's asthma, and excluded work-related factors as a cause.  We find this evidence, viewed in isolation, is substantial evidence to rebut the presumption because it is affirmative evidence that Employee's injury was not work-related.  Because Employer rebutted the presumption, we next consider whether Employee proved her claim by a preponderance of the evidence.


In determining whether Employee proved her claim by a preponderance of the evidence, we now consider the credibility of the witnesses, and the weight to give each party's evidence.  Reviewing the record as a whole, and considering not only direct testimony and medical records, but also our experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above,
 we find Employee failed to prove her claim by a preponderance of the evidence.  We make this finding for several reasons.


First, we give the greatest weight to the medical evidence in this case due to the complexities of determining causation.  Moreover, we give more weight to the medical testimony, as compared to the medical documents, because the Board was able to delve into each physician's opinion by specific questioning on a particular issue.  Second, we give greater weight to the diagnosis rendered by the EIME, SIME, and the other certified allergists, as compared to Dr. Buscher.  We give less weight to Dr. Buscher's testimony and diagnosis based on his admission at hearing that he was not knowledgeable, due to his lack of experience, regarding causation of AIA.  Finally, although we find the lay witnesses were credible, we give the least weight to their testimony.


We find Drs. Ayars, Bardana, and Employee, testified Employee suffered severe viral bronchitis in 1994, followed prescribed treatment, and self-medicated with aspirin and other nonsteroidal medications.  We find Drs. Ayars and Bardana testified Employee suffered from adult onset AIA because she had a genetic predisposition for aspirin sensitivity.  We find Drs. Ayars and Bardana testified Employee's work environment did not cause the onset of Employee's asthma.  We further find Drs. Ayars, Bardana, Robinson, Shapiro, Altman, and Kennedy, all determined Employee had no allergies.  We find Employee's asthma was an adult onset of AIA, and was not caused by her work environment.  We therefore conclude Employee failed to prove her claim by a preponderance of the evidence.  We next consider Employee's second issue.

II.
DOES EMPLOYEE SUFFER FROM A COMPENSABLE DISABILITY BECAUSE HER EMPLOYMENT AGGRAVATES, ACCELERATES, OR COMBINES WITH  HER ASTHMA?


It is a well established rule in workmen's compensation law that a preexisting disease or infirmity does not disqualify a claim under the work-connection requirement if the employment aggravated, accelerated, or combined with the disease or infirmity to produce the death or disability for which compensation is sought.
  The question in a particular case of whether the employment did so contribute to the final result is one of fact which is usually determined from medical testimony.


Liability may be imposed on Employer, however, only if the employment aggravated, accelerated, or combined with the preexisting condition, and the aggravation, acceleration, or combination was a "substantial factor" contributing to the ultimate disability.
  A "substantial factor" is found where it is "shown both that the [disability] would not have happened 'but for' the [employment] and that the [employment] was so important in bringing about the [disability] that reasonable men would regard it as a cause and attach responsibility to it."


In analyzing a case involving a preexisting condition, the Supreme Court has held that an aggravation or acceleration (and presumably a combination as well) must be presumed under AS 23.30.120.
  As discussed previously, the presumption analysis involves a three-step process.  First, Employee must establish a preliminary link that her employment aggravated, accelerated, or combined with her preexisting asthma resulting in disability.  Once established, the presumption of aggravation, acceleration, or combination attaches.  When the presumption attaches, the burden of production shifts to Employer.  Employer must rebut the presumption with substantial evidence that the aggravation, acceleration, or combination was not a substantial factor contributing to Employee's ultimate disability.  If Employer produces such evidence, the presumption drops out, and Employee must prove her claim by a preponderance of the evidence.


We find Employee raised the presumption.  We make this finding for the following reasons.  We find Employee and Duffy testified Employee was exposed, on a daily basis, to high levels of dust, volcanic ash, and dry, poorly circulated air at the A Street building.  We find Duffy testified he believed the levels of irritants at the A Street building were excessive, and probably exceeded standards.  We find the May 8, 1997 memorandum from Trigiano to Duffy supports Duffy's testimony, and states the A Street building's levels of dust, carbon dioxide, carbon monoxide, humidity, sulfur dioxide, and temperature, during 1996 and 1997, were within acceptable regulatory limits only after renovations were performed.  We find Employee and Duffy testified her symptoms worsened throughout each work day, and throughout the work week.  We find Olson testified Employee's symptoms were very noticeable to her once she shared an office wall with Employee.  We find Dr. Buscher testified Employee's exposure to irritants in her work environment aggravated her preexisting asthma, and the aggravation was a substantial factor in her disability.  Because Employee's evidence establishes the preliminary link, we presume her work environment was a substantial factor contributing to her disability, and the burden of producing contrary evidence shifts to Employer.


We find Employer failed to rebut the presumption.  We make this finding for the following reasons.  We find Drs. Ayars and Bardana testified Employee's exposure to irritants in her work environment may have caused aggravations of her preexisting asthma due to increased bronchial inflammation.  We therefore find Employer presented no affirmative evidence that Employee's work environment did not aggravate her preexisting asthma.  We further find Employer did not eliminate all possibilities that the aggravation was work-related.  We therefore conclude Employer failed to rebut the presumption.


Assuming, arguendo, Employer's evidence rebuts the presumption, we find Employee proved her claim by a preponderance of the evidence.  As previously stated, we find Employee was exposed, on a daily basis, to high levels of irritants in the A Street building prior to renovations.  We find Drs. Ayars, Bardana, and Buscher, all testified Employee's asthma would be aggravated by exposure to irritants in her work environment, the aggravation would be temporary in duration, and the resultant disability would range from hours to days.  We find, based on the record as a whole, Employee proved her claim of aggravation by a preponderance of the evidence.  We further find, based on testimony directly from Employee, as well as Drs. Ayars and Bardana, Employee's aggravations were temporary in nature, and ranged from hours to days.  Because we find Employee's work environment temporarily aggravated her preexisting asthma, we find Employer shall pay associated compensation or medical benefits, as well as interest on all benefits.  As a point of clarification, we find Employer is responsible only for the compensation and medical benefits associated with treatment for the aggravation of Employee's preexisting asthma, i.e., manifestation of symptoms, as opposed to any treatment to cure the underlying asthma.  We reserve jurisdiction to resolve any dispute that may arise between the parties regarding benefits or interest owed.  

III.
IS EMPLOYEE ENTITLED TO AN AWARD OF ATTORNEY FEES AND LEGAL COSTS?


Alaska Statute 23.30.145 provides in pertinent part:


(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . . In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


To recover attorney's fees in excess of the statutory minimum, 8 AAC 45.180(b) provides in part:


An attorney requesting a fee in excess of the statutory minimum in AS 23.30.145(a) must (1) file an affidavit itemizing the hours expended, as well as the extent and character of the work performed, and (2) if a hearing is scheduled, file the affidavit at least three working days before the hearing on the claim for which the services were rendered; at the hearing, the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the affidavit was filed.


Our regulation, 8 AAC 45.180(d)(2), sets forth the criteria to be considered when attorney fees are awarded under AS 23.30.145(b), and provides:


In awarding a reasonable fee under AS 23.30.145(b) the board will award a fee reasonably commensurate with the actual work performed and will consider the attorney's affidavit filed under (1) of this subsection, the nature, length, and complexity of the services performed, the benefits resulting to the compensation beneficiaries from the services, and the amount of benefits involved.


Our regulation, 8 AAC 45.180(f), governs the award of legal costs and provides:


The board will award the applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim.  The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim.


We find Employer controverted Employee's claim.  We find the nature of this claim was litigious.  We find Employee prevailed on the issue of Employee's work environment aggravating her preexisting asthma.  We find Employee is therefore entitled to an award of attorney's fees.


The attorney's fee affidavits, and itemized legal costs, were timely filed.  The total for attorney and paralegal billable hours was $13,300.00, plus legal costs of $1,182.57, for a total of $14,482.57.  We find Employer did not object to Employee's revised affidavit of attorney fees and legal costs.


After reviewing the affidavit, we find Employee's attorney's fees and related legal costs comport with the nature, length, and complexity of the services performed.  We find the fees and legal costs were reasonable and necessary.  We further find the work performed by Employee's attorney, evidence gathered and presented to the Board, and the length of the hearing, was for one issue: whether Employee's work environment was the legal cause of Employee's injury.  We find Employee failed to prove by a preponderance of the evidence that her work environment was the sole cause of the onset of her asthma.  However, we find Employee proved, by a preponderance of the evidence, that her work environment temporarily aggravated her preexisting asthma, and the aggravation was a substantial factor contributing to her disability.  We therefore conclude Employee prevailed on the sole issue before the Board, i.e., legal causation, and is entitled to an award of actual attorney fees and legal costs in the amount of $14,482.57.


ORDER

(1.)
Employee's claim for compensation benefits for the onset of her asthma is denied and dismissed.


(2.)
Employee's claim for compensation benefits for the temporary aggravation of her preexisting asthma is granted.


(3.)
Employer shall pay all compensation and medical benefits owed Employee pursuant to our finding Employee suffered temporary aggravations which lasted for a period of hours or days.


(4.)
Employer shall pay interest on all compensation and medical benefits owed Employee pursuant to this decision.


(5.)
Employer shall pay Employee's actual attorney fees and legal costs. 


Dated at Anchorage, Alaska this _________________ day of _________________, 1999.







ALASKA WORKERS' COMPENSATION BOARD







___________________________________







Gwendolyn Feltis, Designated Chairman







___________________________________







John Abshire, Member


CONCUR IN PART & DISSENT IN PART

I concur with the majority's decision that Employee prevailed on the single issue of legal causation, because Employee proved by a preponderance of the evidence her work environment temporarily aggravated her preexisting asthma for a period of hours or days.  However, I respectfully dissent with the majority's decision regarding the amount of attorney's fees and legal costs to award in this case.


 The total fees and legal costs, in my opinion, should be allocated: (1) 50 percent for sole causation; (2) 25 percent for aggravation; and (3) 25 percent for preparation, presentation, and legal arguments.  I would award Employee $7,241.85:  25 percent for prevailing on the issue of aggravation, and 25 percent for preparation, presentation, and legal arguments.  








______________________________








S. T. Hagedorn, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JULIE MICHAELSON, employee / applicant; v. UNIVERSITY OF ALASKA, employer; and WILTON ADJUSTMENT SERVICE, insurer / defendants; Case No. 9503145; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this _____________ day of _________________, 1999.

                             _________________________________

                             Debra Randall, Clerk

�








     �At the hearing, the parties requested a bifurcation of the issues.  In accord with 8 AAC 45.050(f), we granted the parties' request based on their oral stipulation that course and scope was the only issue to be decided at this time.


     �Dr. Ayars' Report at 15 (October 8, 1998).


     �Duffy described this as such a large collection of dust that it resembled a mouse's nest.


     �Olson Depo. at 4-5 (April 27, 1999).


     �Olson Depo. at 25-6, 33-5.


     �AIC Chart Note (March 7, 1994).


     �Dr. Robinson's Report at 2 (July 19, 1994).


     �Id. at 3.


     �Dr. Shapiro's Report (July 22, 1994).


     �Dr. Altman's Report (July 27, 1995).


     �Dr. Kennedy's Report (August 19, 1996).


     �See also, Dr. Buscher Depo. at 5, 7-8 (May 28, 1998).


     �Dr. Buscher Depo. at 35-7 (May 28, 1998).


     �Id. at 37.


     �Id. at 60.


     �See Dr. Bardana's Report at 31 (February 17, 1998).


     �Id. at 33.


     �See Employee Depo., Exh. 15 (January 12, 1998).


     �Brudnicki testified the equipment used to measure particulate matter had been sent to an out-of-state laboratory for calibration, and was therefore unable to test for particulate matter at that time.


     �Employer's Brief at 11 (citing Dr. Bardana Depo. at 34).


     �Providence Washington Ins. Co. v. Bonner, 680 P.2d 96, 98-99 (Alaska 1984).


     �Resler v. Universal Servs., Inc., 778 P.2d 1146 (Alaska 1989); Burgess Const. Co. v. Smallwood, 623 P.2d 312 (Alaska 1981).


     �Louisiana Pacific Corp. v. Koons, 816 P.2d 1379 (Alaska 1991).


     �Cheeks v. Wismer & Becker/G.S. Atkison, J.V., 742 P.2d 239, 244 (Alaska 1987).


     �Smallwood, 623 P.2d at 316.


     �Smallwood, 623 P.2d at 316.


     �Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994)(citation omitted).  See also, Childs v. Copper Valley Elec. Ass'n., 860 P.2d 1184, 1189 (Alaska 1993); Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992)(quoting Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991)).


     �Gillispie, 881 P.2d at 1109 (citations omitted).


     �Childs, 860 P.2d at 1189.


     �Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978)(quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).


     �Veco Inc. v. Wolfer, 693 P.2d 865, 869 (Alaska 1985).


     �Norcon Inc. v. Alaska Workers' Compensation Board, 880 P.2d 1051, 1055 (Alaska 1994); Wolfer, 693 P.2d at 869.


     �Wolfer, 693 P.2d at 870.


     �Id.


     �Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


     �Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1190 (Alaska 1984); Kessick v. Alyeska Pipeline Service Co., 617 P.2d 755, 758 (Alaska 1978); Beauchamp v. Employers Liability Assurance Co., 477 P.2d 933, 996-7 (Alaska 1970).


     �See Kodiak Oilfield Haulers v. Adams, 777 P.2d 1145, 1151, (Alaska 1989)(citing Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987); Delaney v. Alaska Airlines, 693 P.2d 859, 863 (Alaska 1985).


     �Thornton, 411 P.2d at 210.


     �Id.


     �United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983).


     �State v. Abbott, 498 P.2d 712, 717 (Alaska 1972); Fairbanks North Star Borough v. Rogers & Babler, 757 P.2d 528 (Alaska 1987). 


     �Smallwood, 623 P.2d at 315.





