[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

RAYMOND R. BLODGETT,


)








)




Employee,


)




  Respondent,

)
FINAL









)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9415668

MATRIX CONSTRUCTION INC.,

)









)
AWCB Decision No.99-0148




Employer,


)








)
Issued at Anchorage, Alaska



and




)
On July 16, 1999








)

EMPLOYERS INS. OF WAUSAU,

)








)




Insurer,


)




  Petitioners.

)

___________________________________)


We heard the employer's petition for reimbursement under AS 23.30.250 at Anchorage, Alaska on June 22, 23, and 30, 1999.  Attorney Deirdre D. Ford represented the employer.  Attorney Darryl L. Jones represented the employee.  We closed the record on June, 30, 1999, after hearing testimony from the employee's final witness.  We proceeded as a two member panel which constitutes a quorum.
  AS 23.30.005(f). 


ISSUES

1.
Whether the employee should be required to reimburse the employer for benefits obtained, costs and attorney's fees under AS 23.30.250(b), effective September 4, 1995.



2.
Whether the employee made a false or misleading statement for the purpose of obtaining benefits.  


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

The employee testified he injured his neck while operating a jackhammer for the employer in July of 1994.  The reported date of injury for this cumulative injury was July 20, 1994.  The employee originally sought conservative chiropractic care, which did not alleviate his complaints of sharp, burning pain.  (Douglas Smith, M.D., SIME report).  


Ultimately, the employee's attending physician, J. Paul Dittrich, M.D., recommended surgery.  According to his September 15, 1995, operative report, Dr. Dittrich performed a "Disk excision and anterior cervical fusion, C4-C5."  On October 18, 1994, Dr. Dittrich prescribed physical therapy for the employee's post-operative cervical conditions.  In her October 24, 1994 report, Licensed Physical Therapist, Melissa Shaw noted:  "Pt. appears to have significantly decreased ROM (range of motion) and muscle spasm associated w/his surgery 1 mo. ago.  Potential for rehab is fair."  In pertinent part,
 Ms. Shaw's ROM measurements showed the employee's right rotation to be 40 degrees and his left rotation to be 30 degrees.  (Id.)


While visiting family in Vermont, Daniel Wing, M.D., examined the employee at the request of the employer.  In pertinent part, Dr. Wing measured the employee's right rotation to be 70 degrees and his left rotation to be 65 degrees.  (Dr. Wing, December 21, 1994 report).  Dr. Wing recommended a functional capacities evaluation be conducted, and opined that further physical therapy was not necessary while in Vermont.  (Id.)  Upon return to Alaska, the employee resumed his physical therapy with Ms. Shaw as prescribed by Dr. Dittrich on January 17, 1995.  


On February 15, 1995, Edward Voke, M.D., examined the employee for a permanent partial impairment (PPI) rating.  In his February 22, 1995 report, Dr. Voke rated the employee's PPI at 18% of the whole person under the American Medical Association Guides to the Evaluation of Permanent Impair​ment.  In pertinent part, Dr. Voke's measurements indicated the employee had 6 degrees of maximum left cervical rotation, and 4 degrees of maximum right cervical rotation.  


On February 27, 1995, Jay E. Caldwell, M.D., evaluated the employee at the employer's request, also for a PPI rating.  In his February 27, 1995 report, Dr. Caldwell rated the employee's PPI at 39% of the whole person.  In pertinent part, Dr. Caldwell's measurements indicated the employee had 10 degrees of maximum left cervical rotation, and 7 degrees of maximum right cervical rotation.  


At the June 22, 1999 hearing, Danny Sides testified for the employer.  In 1995, Mr. Sides was employed by the Department of Fish and Game, as a trooper.  Mr. Sides testified that during the regular course of his duties as a Fish and Game Trooper, he and his partner observed the employee on the Talkeetna River working as a fishing guide.  He testified he observed the employee in the "first week of July, 1995."
  He testified he observed the employee for 20 to 30 minutes assisting clients with king salmon fishing, which was a violation of the law in 1985.  He stated that he was "approximately 50 yards away, with a clear, perfect view" of the employee.  Mr. Sides testified his did not notice any stiff neck, or any apparent limitation in his head or neck movement.  At the June 22, 1999 hearing, the employee testified that he was providing fishing guide services during that time period.



At the request of the Board, Dr. Smith examined the employee on July 24, 1995 to rate his permanent impairment.  In his July 29, 1995 report, Dr. Smith rated the employee's permanent impairment at 9%.  Initially in this report, Dr. Smith rates the employee at 31% of the whole person, based on loss of cervical range of motion.  Based on his goniometer measurements, Dr. Smith measured the employee's lateral bending as follows:  "Left 0 degrees, right 5 degrees."  Regarding these measurements, Dr. Smith commented: 



It  can be seen from these numbers that he essentially moved his neck not at all.  I did notice, however, that when he was not formerly being measured and when he was distracted, he appeared to have significantly more motion, both in my examining room and also when he was observed in the x-ray suite having x-rays takes.  

(Dr. Smith report at 3).  


Based on his subsequent inclinometer measurements, Dr. Smith measured a 4 degree left cervical rotation and 7 degree right cervical rotation.  Regarding the employee's cervical range of motion, and permanent impairment, Dr. Smith commented:  



As I mentioned, we did measure cervical range of motion with the electronic inclinometer technique recommended in the AMA Guides.



These measurements met validity criteria in terms of being consistent. He demonstrated minimal motion in the cervical area with the electronic measurements as he had with the goniometer measurements. His performance in the cervical area added up to a total of 31% range of motion impairment or deficit, according to the AMA Guides.



As I previously mentioned, it is my opinion that his range of motion, when he was being measured, was significantly less than it was when he was distracted either in the examining room or in the x‑ray suite. Consequently, I tend to feel that his range‑of‑motion deficit is more likely a representation of his chronic pain syndrome than it is of a neck injury specifically or a result of neck surgery.



I have never seen anyone with a single‑level cervical problem or status post single‑level cervical surgery with this degree of impairment on an organic basis.



In the process of calculating an impairment rating for the cervical area, consideration has to be given to three areas:



The impairment due to specific disorder comes from table 49 on page 73. In this case, it is my opinion that the appropriate category is IIE. The reading of this is as follows:



"Intervertebral disc or other soft‑tissue lesions, surgically treated disc lesion with residual symptoms.,, In the cervical area, this contributes a 9% whole person impairment.



The second component is the range‑of‑motion impairment. As I have just mentioned, this technically measured out to be 31%. 1 feel that is an invalid representation of his true function, however, that is what the number is.



The third factor to consider is neurologic impairment, specifically sensory and motor problems.



His sensory and motor examination was nonanatomic at the time that I saw him in my office. In other words, he demonstrated sensory deficits and motor deficits which could have no conceivable localization to a specific nerve root or two.  Therefore, I do not find objective evidence of neurologic impairment that is relative to this injury or surgery.



It is possible that he does have some residual neurologic impairment which is masked by his nonanatomic findings related to the chronic pain syndrome.



Then, determining his whole person impairment would be a combination of 9% and 31% if the range of motion is to be used. This gives a 37% whole person impairment by technical calculation, according to the Guides.



It is my opinion that the 31% range‑of‑motion deficit does not reflect the true functional capability and is invalid.



If that is true, the rating at this time, according to AMA Guides, would be documented at 9% whole person.  (Emphases added).  

(Id. at 6-7).  


At the June 23, 1999 hearing Mr. Sides testified that he and his partner again observed the employee providing professional guiding services on the Nancy Lake Lagoon at the intersection of the Little Su River.  He observed and videotaped the employee, his son, and two Texan fishing clients for over one hour.  We viewed the approximately 18½ minutes of videotape of the employee fishing.  Mr. Sides testified that his motions in the videotape were the same as his motions in July.  Mr. Sides testified that he never noticed the employee acting with any "pain behaviors" or "physical limitations" and he appeared to have normal range of motion.  Then-Officer Sides cited the employee for snagging and guiding violations.  The employee plead nolo contendere to the charges and was fined by the District Court in Palmer, Alaska on September 6, 1995. 


The employee's attending physician, Dr. Dittrich, testified telephonically at the June 30, 1999 hearing.  Dr. Dittrich testified he did not see the employee between January of 1995 and December of 1998 regarding his cervical condition.  He testified that he does not believe the employee was trying to deceive him during his clinical presentations.  When asked whether taking pain relieving medication would increase the employee's range of motion, Dr. Dittrich responded:  "Not necessarily."   


Dr. Dittrich testified that 80 degrees left and right cervical range of motion would be normal.  The Board read the progressively decreasing range of motion measurements from Ms. Shaw and Drs. Wing, Voke, Caldwell, and Smith for the employee's left and right cervical rotations and asked Dr. Dittrich to comment.  Dr. Dittrich testified that he could not explain why the employee's range of motion would have decreased after surgery, between October of 1994 and July of 1995.  Regarding the 4 degree measurements, Dr. Dittrich testified that he "has never seen a range of motion as low as four degrees" and that "four degrees would be barely imperceptible."  He wasn't sure that it is physically possible to rotate only four degrees.  He testified that 20 degrees could be perceived.  He also testified that he has never seen a range of motion that low, even in multiple level cervical fusions with bad results."  He testified that he could offer no medical reason why the employee could not have returned to work in January of 1995.  


The employee and his wife testified at the June 22, 1999 hearing.  The employee testified that he had, and continues to have, "good days and bad days."  He testified that, he did not intentionally mislead or misrepresent his abilities at any PPI or ROM examinations.  He testified that to the best of his recollection, he took take pain medication and/or muscle relaxers when his range of motion measurements were taken, and that the amount of medications varied.  


The employee acknowledged he was providing guide services on August 4, 1995, and that he received citations from then-0fficer Sides.  He testified he likely took pain medication and/or muscle relaxers before providing guide services, but would "pay the price that evening, and would be very stiff and sore."  Mrs. Blodgett corroborated the employee's testimony that his medications would vary, that he would have good and bad days, and that his cervical problems continue today.  


The employer paid the employee a lump sum based on Dr. Voke's February 15, 1995, 18% rating.  On March 8, 1995, the employee filed an application for additional PPI benefits based on Dr. Caldwell's February 27, 1995, 39% rating, or an additional 21% ($28,350 plus interest and penalty).  According to the July 23, 1996 prehearing conference summary, the employee's attorney at that time (who subsequently withdrew) withdrew the employee's claim  for additional PPI.  On September 12, 1996, the employer filed the present request for reimbursement under AS 23.30.250, only seeking reimbursement for the difference between Dr. Smith's 9% rating, and the 18% rating which was paid ($12,150.00).  


The employee argues he did not willfully misrepresent any cervical range of motion impairment.  He asserts he had good days and bad days, and depending on which medications he had taken, his cervical range of motion could fluctuate.  Furthermore, the employee argues we have no jurisdiction to decide the employer's petition under AS 23.30.250, as it "is a criminal statute."  In addition, the employee asserts that AS 23.30.250 does not apply to his case as the amended version of AS 23.30.250 was effective on September 4, 1995, after any alleged misrepresentations regarding his cervical range of motion.  The employee argues ordering reimbursement under AS 23.30.250 (effective September 5, 1995) is prohibited under the Federal and Alaskan Constitutions bills of attainder or ex post facto provisions.  


The employer asserts the employee's gross exaggerations of his cervical range of motion are clearly willful misrepresentations.  The employer argues the employee continued to seek additional PPI benefits after the effective date of the revised version of AS 23.30.250, and the statute is accordingly applicable its request for reimbursement.  The employer also seeks a separate finding that the employee misrepresented his condition for the purpose of obtaining benefits.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

At the time of the employee's injury, and prior to September 4, 1995, AS 23.30.250 provided:  "A person who wilfully makes a false or misleading statement or representation for the purpose of obtaining or denying a benefit or payment under this chapter is guilty of theft by deception as defined in AS 11.46.180 and is punishable as provided in AS 11.46.120 - 11.46.150."  


Effective September 4, 1995 AS 23.30.250 was amended, and now provides in pertinent part: 



(a)  A person who (1) knowingly makes a false or misleading statement, representation, or submission related to a benefit under this chapter; (2) knowingly assists, abets, solicits, or conspires in making a false or misleading submission affecting the payment, coverage, or other benefit under this chapter; . . . . is civilly liable to a person adversely affected by the conduct, is guilty of theft by deception as defined in AS 11.46.180, and may be punished as provided by AS 11.46.120 -- 11.46.150.



(b)  If the board, after a hearing, finds that a person has obtained compensation, medical treatment, or another benefit provided under this chapter by knowingly making a false or misleading statement or representation for the purpose of obtaining that benefit, the board shall order that person to make full reimbursement of the cost of all benefits obtained.  Upon entry of an order authorized under this subsection, the board shall also order that person to pay all reasonable costs and attorney fees incurred by the employer and the employer's carrier in obtaining an order under this section and in defending any claim made for benefits under this chapter.  If a person fails to comply with an order of the board requiring reimbursement of compensation and payment of costs and attorney fees, the employer may declare the person in default and proceed to collect any sum due as provided under AS 23.30.170(b) and (c).  


From a criminal standpoint, in State of Alaska v. Anthony, 816 P.2d 1377, 1378 (Alaska 1991), our Supreme court held:  



The United States Supreme Court has summarized the characteristics of an ex post facto law as follows: 




[A]ny statute which punishes as a crime an act previously committed, which was innocent when done;  which makes more burdensome the punishment for a crime, after its commission;  or which deprives one charged with a crime of any defense available according to law at the time when the act was committed, is prohibited as ex post facto. Dobbert v. Florida, 432 U.S. 282, 292, 97 S.Ct. 2290, 2298, 53 L.Ed.2d 344  (1977) (quoting Beazell v. Ohio, 269 U.S. 167, 169‑70, 46 S.Ct. 68, 68, 70 L.Ed. 216 (1925)).  . . . The inmates simply argue that by declaring them ineligible for permanent fund dividends they were previously entitled to receive, the statute increases the punishment for their crimes after the commission of these crimes.



[FN1. The parties agree that the ex post facto prohibition of the Alaska Constitution is the same as that of the United States Constitution.  The United States Constitution provides that "[n]o state shall ... pass any bill of attainder, ex post facto law or law impairing the obligation of contracts...."  Art. I, S 10.  The Alaska Constitution provides that "[n]o bill of attainder or ex post facto law shall be passed."  Art. I, S 15.  We have previously found no reason to construe our state ex post facto prohibition differently from the federal provision.  State v. Creekpaum, 753 P.2d 1139, 1143 (Alaska 1988);  Danks v. State, 619 P.2d 720, 722 (Alaska 1980).


From a civil standpoint, in Underwood v. State of Alaska, 881, P.2d, 322, 327 (Alaska 1994), our supreme court held:



An ex post facto law is a law "'passed after the occurrence of a fact or commission of an act, which retrospectively changes the legal consequences or relations of such fact or deed.'"  Danks v. State, 619 P.2d 720, 722 n. 3 (Alaska 1980) (quoting Black's Law Dictionary 520 (5th ed. 1979)).  [FN6:  Article I, section 15 of the Alaska Constitution provides that "[n]o bill of attainder or ex post facto law shall be passed...."]



In determining whether a statute affecting pre‑enactment conduct is unconstitutionally retrospec-tive, one inquiry is into whether the statute affects vested rights.  See, Norton, 695 P.2d at 1092;  See also, Black's Law Dictionary 1317‑18 (6th ed. 1990) (A "retrospective" or "retroactive" law is generally defined as a law which "takes away or impairs vested rights acquired under existing laws, or creates new obligations, imposes a new duty or attaches a new disability in respect to transactions or considerations already past.") (citation omitted).  


We find the remedy the employer seeks, reimbursement of permanent impairment benefits obtained by the employee's alleged misrepresentation of his cervical range of motion, would be an unconstitutional retroactive application of AS 23.30.250, effective September 4, 1995.  We find all alleged misrepresentations of the employee's cervical range of motion were committed prior to September 4, 1995.  We find AS 23.30.250(b) iimposes new disabilities for those representations.  We conclude the remedies available under AS 23.30.250, as amended effective September 4, 1995, are not available to the employer in this case.  The employer's petition for reimbursement is denied and dismissed.  


We do not find persuasive the employer's argument that AS 23.30.250 applies as the employee continued to seek benefits based on his earlier misrepresentations.  The employee filed his application for additional PPI benefits on March 8, 1995;  immediately after Dr. Caldwell's rating, but prior to Dr. Smith's rating.  This request was withdrawn at the first prehearing conference summary after the employer filed its petition for reimbursement.  


Regarding the employer's request for a finding that the employee made false representations regarding his cervical range of motion for the purpose of obtaining a benefit, we find the employee did in fact misrepresent his abilities.  In making this finding, we rely heavily on the opinion of Dr. Dittrich, the employee's attending physician, whom we had the opportunity to question extensively at the June 30, 1999 hearing.  Dr. Dittrich was the employee's treating physician in 1995, and continues to treat the employee's cervical condition.  Dr. Dittrich could offer no explanation why the employee's cervical range of motion apparently continually decreased after his surgery and physical therapy.  Dr. Dittrich testified he has never seen a cervical range of motion "that low" and that the employee could have returned to work in January of 1995.   


We also rely on the opinion of Dr. Smith.  Dr. Smith reported that "when he was distracted, he appeared to have significantly more motion, both in my examining room and also when he was observed in the x-ray suite having x-rays takes."  This report is corroborated by the testimony of and video taken by Mr. Sides who observed the employee shortly before and after Dr. Smith's examination.  Having viewed the video of the employee providing professional fishing guide services, we also find no apparent limitation in the employee's cervical range of motion while he was fishing.  We find the employee not credible.  AS 23.30.122.  


Although Dr. Dittrich found the employee's significant decreases in his cervical range of motion to be "unexplainable," we find the employee exaggerated his lack of range of motion to obtain increased permanent impairment money.  Dr. Dittrich testified that a four degree range of motion would be "imperceptible."  In conclusion, we find the employee misrepresented his cervical range of motion for the purpose of obtaining increased permanent impairment benefits.  


Regarding attorney's fees and costs, we find there were two issues in this case, as discussed above.  We find the employee successfully defended against only one of those issues.  


AS 23.30.145 provides:



(a)
Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.  When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded. in determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.



(b)  If an employer fails to file timely notice of con​troversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medi​cal and related benefits and if the claimant has em​ployed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, includ​ing a reasonable attorney fee. The award is in add​ition to the compensa​tion or medical and related bene​fits ordered.


AS we have not awarded any compensation in this matter, we will not award a fee under section .145(a).  Under AS 23.30.145(b), we find the employee's attorney successfully defended the employee against the employer's request for reimbursement of benefits.  We find the employee's attorney successfully prosecuted (defended) his claim for the purposes of AS 23.30.250.  We find the employee did not successfully defend against the employer's second request, a finding the employee  misrepresented his cervical condition.  We conclude the employee succeeded on only 50% of the issues.  8 AAC 45.180(a) requires submission of an affidavit of fees for an award under section .145(b).  The only affidavit of attorney's fees in this case was filed by the employee at the June 30, 1999 hearing, and itemized $1050.00 in attorney's fees and $70.00 in costs.  The employer did not object to this affidavit.  We find these hours and costs reasonable.  We find one-half of the amount claimed, totaling $560.00 is reasonable.  We conclude the employer shall pay $560.00 for attorney's fees and costs.  


ORDER



1.
The employer's request for reimbursement of overpaid permanent partial impairment benefits is denied and dismissed.  


2.
The employer shall pay the employee's attorney's fees and costs of $560.00 for successfully defending this request for reimbursement. 


3.
We find the employee misrepresented his cervical range of motion to obtain increased permanent impairment benefits.  


Dated at Anchorage, Alaska this _________________ day of 

 _________________, 1999.



ALASKA WORKERS' COMPENSATION BOARD



___________________________________



Darryl L. Jacquot, 



Designated Chairman



___________________________________



John Abshire, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of Raymond R. Blodgett, employee / respondent v. Matrix Construction, Inc., employer; and Employers Ins. of Wausau, insurer / petitioners; Case No. 9415668; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this _____________ day of _________________, 1999.

                             _________________________________

                             Brady D. Jackson III, Clerk

�








     �Board Member Hagedorn participated in the hearings on June 22 and 23, 1999.  The parties agreed that should Board Member Abshire and Designated Chairman Jacquot disagree, Board Member Hagedorn would decide any deadlocked issues after reviewing the June 30, 1999 hearing tape.  This proved unnecessary.  


     �At the June 30, 1999 hearing, we only questioned Dr. Dittrich regarding the employee's measurements for right and left rotation of the cervical spine.  The remaining areas, Cervical flexion, Cervical extension, Cervical right lateral flexion, and left lateral flexion, also show decreases in range of motion, consistent with the employee's decreasing range of motion for his left and right cervical rotation.  Because only questioned Dr. Dittrich about the two ROM measurements, we will limit our discussion herein to those two measurements.  


     �In his recorded interview taken by the employer on January 11, 1996, Mr. Sides stated that he saw the employee guiding on the Talkeetna River "mid-June . . . could have been a week or two either way."  





