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P.O. Box 25512
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WESLEY BERGSRUD,



)








)




Employee,


)




  Respondent,

)
FINAL








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9717062

WESTERN ATLAS INTERNATIONAL INC.,
)









)
AWCB Decision No. 99-0153


Employer,



)








)



and




)
Filed in Anchorage, Alaska








)
on July 22, 1999.

EMPLOYERS' INSURANCE OF WAUSAU,
)








)




Insurer,


)




  Petitioners.

)

___________________________________)


On June 9, 1999, we heard oral argument on Employer's January 22, 1999 Petition for Board approval of a social security offset against Employee's workers' compensation benefits.  Attorney Karen Russell represents Petitioners (Employer).  Attorney William Erwin represents Respondent (Employee).  We closed the record at the end of the hearing.  


ISSUE

Should we approve Employer's request for a social security offset against Employee's workers' compensation benefits?


SUMMARY OF EVIDENCE

 On August 5, 1997, Employee injured his left foot while operating a piece of heavy equipment for Employer.  (August 5, 1997 Report of Occupational Injury).  Employer accepted the claim, paying Employee temporary total disability (TTD) and medical benefits.  (May 26, 1998 Compensation Report).  On May 12, 1998 Employer began paying Employee permanent partial impairment (PPI) benefits, biweekly, while Employee was in the reemployment process.  (Id.).  


On July 10, 1998, Employee filed an Application for Adjustment of Claim seeking a Board determination he has been permanently totally disabled (PTD) since the date of his injury.  Employer's August 4, 1998 Answer denies Employee is, or ever was, PTD.  Employer also alleged Employee had been overpaid compensation.  


The United States Social Security Administration's (SSA) May 17, 1998 Notice of Award indicates Employee became disabled under the SSA's rules on August 5, 1997, and was entitled to monthly disability benefits beginning February 1, 1998, for the injury to his foot.  The SSA's Notice of Award also advised Employee he would "receive $213.00 around May 23, 1998" and "$71.00 on or about the second Wednesday of each month" thereafter.  In response to Employer's December 29, 1999 inquiry, the SSA advised Employer it had taken a $957.70 workers' compensation offset from Employee's SSA monthly entitlement of $1,301.20 ($300.28 per week).    


Pursuant to AS 23.30.225(b), Employer petitioned the Board to allow it to take a SSA offset of the disability benefits it pays Employee.  (January 22, 199 Petition.)  Specifically, Employer seeks a Board order allowing it to pay Employee $490.22 per week. to account for the benefits Employee is entitled to receive from the SSA.  Employer calculated its offset as follows
:

SS/Mo. 

SS/Wk.     GWE
  
 Max. Wkly Pymt   SS/Wk   Reduced Wkly Rate 

$1,301.20 (12/52) =$300.28  988.12(.80)=  790.50  - $300.28 =  $490.22        
At hearing, Employer also asked the Board for an order requiring Employee to reimburse Employer in a lump-sum (when he receives his lump-sum payment from the SSA) for the multiple overpayments of compensation it has made since February 1998.  Alternatively, Employer asks the Board to allow it to recoup the overpayment from future compensation at rate higher than 20 percent.
  


Employee agrees the Employer's calculation of its SSA offset is correct, but he opposes Employer's petition to take an offset at all.  (February 5, 1999 Opposition to Petition).  Employee argues Employer is not allowed to take an AS 23.30.225(b) offset "because it doubles the amounts taken from the claimant."  (Id.).  Because the SSA took its statutory offset first, Employee argues, the SSA "won the race" as between two competing agencies which have statutory rights to the offset of benefits each pays.       


FINDINGS OF FACT AND CONCLUSIONS OF LAW


Under the Alaska Workers' Compensation Act (Act) when an employee is entitled to social security disability benefits for a work-related condition, the employer is permitted to offset its disability compensation liability in the amount by which the employee's combined benefit entitlement exceed 80 percent of his or her pre‑injury wages.  AS 23.30.225(b), provides 


When it is determined that, in accordance with 42 U.S.C. 401 et seq., periodic disability benefits are payable to an employee or his dependents for an injury for which a claim has been filed under this chapter, weekly disability benefits payable under this chapter shall be offset by an amount by which the sum of (1) weekly benefits to which the employee is entitled under 42 U.S.C. 401 et seq., and (2) weekly disability benefits to which the employee would otherwise be entitled under this chapter, exceeds 80 percent of the employee's average weekly wage at the time of injury.  (Emphasis added).


The Social Security Act contains a similar offset right in favor of the Social Security Administration (SSA) when workers' compensation benefits are  being paid to an employee.
  However, because subsection .225(b) was enacted prior to 1981,
  the SSA may not reduce its benefit payments if the insurer asserts its 225(b) offset rights.
  Nonetheless, until the compensation insurer asserts its 225(b) offset right, the SSA takes its offset.  Therefore, the injured worker usually does not receive more than the maximum allowable in disability benefits.
  


Under 8 AAC 45.225(b),
 Employer must secure a Board order before it may offset its liability against Employee's social security benefits.  We find Employer's pleadings and evidence comply with 8 AAC 45.225(b).


We find Employer has paid Employee TTD and PPI benefits at the weekly rate of $700.00, the maximum permitted by the Act.  We find periodic social security disability benefits became payable to Employee under 42 U.S.C. 401 et seq. for the work-related condition in February 1998.  We find Employee is entitled to receive $1301.20 per month from the SSA, which is equal to a weekly entitlement of $300.28.


The Alaska Supreme Court has determined that "average weekly wages" in AS 23.30.225(b) is synonymous with "gross weekly earnings" in AS 23.30.220.
  We find Employee had gross weekly earnings of $988.12 at the time of his injury, eighty percent of which is $790.50 per week.  We therefore find, under AS 23.30.225(b), Employer is entitled to offset the SSA payments to Employee by reducing Employee's future compensation payments to $490.22 per week ($790.50-300.28=490.22).
  


We find Employee became entitled to receive social security disability compensation in February 1998.  Because AS 23.30.225(b) provides that an employer's compensation liability "shall be offset" by social security entitlement, we find Employer's right to offset and reduce its disability benefit obligation is retroactive to February 1, 1998.
  


Notwithstanding Employer's right to a retroactive offset, we find no evidence Employee received combined disability benefits in excess of his entitlement.  This situation arose because the SSA reduced its payments below Employee's social security entitlement, by taking an offset for Employer's compensation payments to Employee.  In sum, Employer has paid more than its statutory liability, and SSA has paid less, while Employee has only received the benefits to which he is entitled.  Nevertheless, Employer is entitled to recoup its overpayment by withholding up to twenty percent of Employee's unpaid installments of compensation under AS 23.30.155(j).
  AS 23.30.115(j) provides:


If an employer has made advance payments or overpayments of compensation, the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment or installments of compensation due.  More than 20 percent of unpaid installments of compensation due may be withheld from an employee only on approval of the board.


In the usual situation, when an employer has overpaid its compensation liability, the employee, not some third party, has received more compensation than s/he is entitled to under the Act.  The question we must decide is whether by virtue of a retroactive 225(b) offset, Employer has made "overpayments of compensation" under 155(j), even though Employee has not received more benefits than he is entitled to under the Act.  We find Employer has, and for the reasons and authorities fully explained in Fleck v. Industrial Indemnity, AWCB Decision No. 99-0137 (June 22, 1999), we conclude Employer may recoup its offset against Employee's future installments of compensation, even though it is the SSA which has benefited by "underpaying" Employee's social security entitlements.  Specifically, we find Employer is entitled to recoup its overpayment by withholding up to twenty percent out of each unpaid installment, or installments, of compensation due to Employee.
 


The Alaska Supreme Court has recognized, and this case demonstrates,  there is an "imperfect fit between the federal and state schemes."
  The Court has determined "the burden of that imperfect fit should be borne by the insurer and not the injured worker."
  "Although the most sensible solution would . . . [be] for SSA to reimburse . . . [insurer] directly, the law does not provide for such a straightforward remedy."
  Consequently, an employee is "the middleman in what essentially is a settling of accounts between the SSA. . . " and insurer.
 


In this case, we have found Employer is entitled to a subsection 225(b) offset against future compensation owed, and is also allowed to reduce those future compensation installments by up to 20 percent, without a Board order, to recoup overpayments of compensation made since February 1998.   


Nonetheless, AS 23.30.155(h) provides in pertinent part, "[t]he board may upon its own initiative at any time in a case . . . where payments of compensation have been increased, reduced, terminated or changed . . . take further action which it considers will properly protect the rights of the parties."  The Superior Court has directed us to exercise our discretion under AS 23.30.155(h) when the application of other provisions of the Act will lead to a result which would violate the underlying fundamental purposes of the Act.  See, Apted v. Pacific Gradney, J.V., 3 AN-93-1619 CI (Alaska Super. Ct., August 11, 1993).  We conclude our authority to protect the rights of the parties under AS 23.30.155(h) is very broad, and more than ample to protect Employee's right to receive full uninterrupted compensation payments, as well as Employer's right to have its overpayment of compensation adjudicated under subsections 225(b) and 155(j) in a single proceeding.  


Therefore, we exercise our discretion under AS 23.30.155(h), and stay our orders for 60 days to allow the SSA an opportunity to make the necessary administrative adjustments to Employee's social security benefits, before Employer reduces its current compensation payments and begins withholding up to twenty percent of Employee's benefits to recoup past overpayments.  We make this determination:


1)
to protect Employee's right to  continuing disability benefits at the full rate mandated by the Act; 


2)
to accommodate the imperfect fit between the Act and the social security statutes; and 


3)
to fulfill the Alaska Supreme Court's mandate that the "worker should not suffer because of these systemic imperfections"
 
It has been the Board's observation that, upon receiving our order permitting Employer take a retroactive 225(b) offset, the SSA will increase its benefit payments to an employee, and will also  refund its past underpayment of social security benefits to Employee in lump sum.  This is usually a routine ministerial act.  In our administrative experience, we find sixty days is usually an adequate amount of time for an employee to submit a copy of our order to the SSA, and for the SSA to make the necessary adjustment in the benefits it pays.  Accordingly, we exercise our discretion, under AS 23.30.155(h), and stay our order allowing Employer to offset the SSA benefits for sixty days, and to recoup its overpayment by withholding up to 20 percent of Employee's future installments of compensation.


Upon receipt of this decision and order, we instruct Employee to deliver a copy of it to the SSA.  We further instruct Employee to promptly notify Employer, if and when, he receives notice of the adjustment to his social security benefits and/or a lump‑sum settlement of past underpayment of social security benefits.  Specifically, we order Employee to deliver a copy of the SSA written notice of lump-sum payment to Employer within 10 days after it is received.  If the SSA does not discontinue offsetting Employee's workers' compensation benefits, Employee may file a petition for modification under AS 23.30.130.


ORDER

1.
Employer's petition for an offset against future compensation payments, under AS 22.23.225(b), is granted retroactive to February 1, 1998.  


2.
Sixty days after the date of this order, Employer may  reduce its installments of Employee's compensation to $490.22 per week.


3.
Sixty days after the date this order,  Employer may also  withhold up to twenty percent of its net (i.e., post AS 23.30.225(b) offset as provided in Order No. 2 above), compensation installments paid to Employee, until it has recouped the overpayments of  compensation it has made to Employee since February 1998.


4.
Within ten days of the date of this order, Employee shall send a copy of this decision and order to the Social Security Administration by certified mail, return receipt requested, and request the Social Security Administration cease taking an offset for Employer's payments compensation to him.


5.
Within ten days of receiving notice from the Social Security Administration that there will be an adjustment to his payments, Employee shall send the notice to Employer by certified mail, return receipt requested.  


6.
Within ten days of receiving notice from the Social Security Administration that there will be a lump‑sum settlement of past underpayment of social security benefits, Employee shall deliver a copy of the SSA notice of lump-sum payment to Employer by certified mail, return receipt requested.


7.
We retain jurisdiction to consider Employer's hearing request to withhold an amount greater than 20 percent from future installments of compensation.  Employer may file a petition to bring this matter properly before the Board with notice to Employee. 


Dated at Anchorage, Alaska this _________________ day of _________________, 1999.



ALASKA WORKERS' COMPENSATION BOARD























____________________________________



Steven Constantino, Designated Chair



___________________________________



Andrew Piekarski, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of Wesley Bergsrud, employee / respondent; v. Western Atlas International, Inc., employer; and Employer's Ins. of Wausau, insurer / petitioners; Case No. 9717062; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this _____________ day of _________________, 1999.

                             _________________________________

                             Brady D. Jackson, III, Clerk
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     �Employer's January 22, 1999 Petition for SSA Offset.


     �Gross Weekly Earnings


     �Recoupment of past overpayments was not noticed for hearing, and Employee's opposition to the offset issue did not address the recoupment claim.


     � 42 U.S.C. §424a(a-c); see also Green v. Kake Tribal Corp., 816 P.2d 1363, 1364 (Alaska 1991).


     �  SLA 1977 § 9, ch. 75 (Effective August 31, 1977).


     �  42 U.S.C. §424a(d) provides,


	The reduction of benefits required by this section shall not be made if the law or plan described in subsection (a)(2) of this section under which a periodic benefit is payable provides for the reduction thereof when anyone is entitled to benefits under this subchapter on the basis of the wages and self-employment income of an individual entitled to benefits under section 423 of this title, and such law or plan so provided on February 18, 1981.





     �  Green 816 P.2d at 1364.


     �  8 AAC 45.225(b) provides,


	An employer may reduce an employee's weekly compensation under AS 23.30.225(b) by


	(1) getting a copy of the Social Security Administration's award showing the


		(A)  employee is being paid disability benefits;


		(B)  disability for which the benefits are paid;


		(C)  amount, month, and year of the employee's initial entitlement; and


		(D)  amount, month, and year of each dependent's initial entitlement;


	(2) computing the reduction using the employee's or beneficiary's initial entitlement, excluding any cost-of living adjustments;


	(3)  completing, filing with the board, and serving upon the employee a petition requesting a board determination that the Social Security Administration is paying benefits as a result of the on-the-job injury; the petition must show how the reduction will be computed and be filed together with a copy of the Social Security Administration's award letter;


	(4) filing an affidavit of readiness for hearing in accordance with 8 AAC 45.070(b); and


	(5)  after a hearing and an order by the board granting the reduction completing a Compensation Report form showing the reduction, filing a copy with the board, and serving it upon the employee.  (Emphasis added.)





     �   Underwater Construction, Inc. v. Shirley, 884 P.2d 150, 151 (Alaska 1994).


     �  Stanley v. Wright-Schuchart Harbor, AWCB Decision No. 82-0039 (February 19, 1982), aff'd 3 AN 82-2170 Civil (Alaska Super. Ct., May 19, 1983). 


     �  Green, 816 P.2d at 1365; Englert v. N.C. Machinery, AWCB decision No. 98-0222 (August 24, 1998); Bergiel v. Gilmore Construction, AWCB Decision No. 94-0226 (September 1, 1994); Davenport v. K&L Distributors, Inc., AWCB Decision No. 92-0180 (July 22, 1992).


     �  Croft v. Pan Alaska Trucking, Inc., 860 P.2d 1184 (Alaska 1991).


     � Although Employer asked the Board at hearing to exercise our discretion to permit withholding more than twenty percent of future benefits, we decline to do so at this time because the issue was not properly before us.  Employer may petition us for an order to allow a greater percentage of withholding.


     �  Green, 816 P.2d at 1368.


     �  Id.


     �  Green, 816 P.2d at 1365.


     �  Id.


     � Green, 816 P.2d at 1368.





