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We heard the parties' discovery dispute, on their stipulation for a hearing, at Anchorage, Alaska, on April 21, 1999.  Attorney David D. Floerchinger represented Employer and Insurer (hereinafter "Employer").  Employee represented himself.  We heard this case as a two member panel, a quorum under AS 23.30.005(f).  We closed the record at the hearing's conclusion.  


ISSUE

Should we permit Employee to engage in formal discovery by means of a request for production of documents?

SUMMARY OF EVIDENCE AND PROCEEDINGS
Injury and Medical Treatment

Employee, a forty-four year old driller's helper, filed a notice of injury on August 28, 1997 that alleged he injured his left elbow pumping fuel on July 5, 1997.  


In August 1997, R.E. Andreassen, D.O., diagnosed Employee with a left lateral elbow epicondylitis.  In November 1997, Employee reported to Robert F. Moseley, M.D., a physician in Missoula, Montana, his left arm had been placed in a long cast for three weeks
 and after the cast's removal, he noted pain, swelling, stiffness,and loss in range of motion of his left wrist. 


In April 1998, P. Andrew Puckett, M.D., diagnosed an occult dorsal carpal ganglion.  On April 24, 1998, Dr. Puckett found Employee to be medically stable and rated his left elbow and left wrist, respectively, with one percent whole person impairment, for a total two percent whole person permanent partial impairment (PPI).
  


On June 5, 1998, Thomas A. Rickard, M.D., a hand specialist, diagnosed Employee's wrist complaints as a possible occult dorsal ganglion, but more probably an interosseous ganglion cyst, and recommended exploratory surgery.  On June 17, 1998, Dr. Puckett surgically excised an interosseous ganglion, and diagnosed a partial scaphoid-lunate interosseous ligament disruption, without instability.  On August 24, 1998, Dr. Puckett performed a post-operative left wrist PPI rating, and assigned Employee a 14 percent whole person rating, based on a loss of ROM and grip strength.  


Charles N. Brooks, M.D., an orthopedic surgeon, conducted a records review at  Employer's request.  Dr Brooks concluded Dr. Puckett's rating contained significant errors, and he rated Employee with a one percent whole person PPI for his left wrist condition.  


Bruce Hector, M.D., examined Employee at Employer's request.  Dr. Hector's January 19, 1999 report stated Employee's left elbow epicondylitis was probably work-related, was not yet medically stable, but would probably resolve without permanent impairment.  In Dr. Hector's opinion, Employee's wrist condition was not work-related.
Course of Proceedings

On September 24, 1998, Employee filed a Workers' Compensation Claim.  Employer's answer admitted liability for one percent PPI
 and denied all other claims.  The February 25, 1999 prehearing conference summary stated the issues in this case as follows:


- 
TTD from 4-25-98 through 6-16-98


- 
PPI, 14% rating, no dispute, Drs. Hector and Klimow both agree, he is not medically stable.


- 
penalty, on late TTD and .041(k) penalty on the penalty (because the penalty was not paid in full until approximately 9-24-98)


- 
interest, on late paid TTD and .041(k)


- 
frivolous controvert, lack of information for the EIME doctor (Brooks) to base a 1% PPI rating on.


Employee's benefit payment history is complex.  Over the course of this claim, Employer has controverted, restarted and re‑characterized its benefit payments several times.  The compensation reports reflect Employer has revised Employee's compensation rate, applied out-of-state cost of living adjustments, reclassified past TTD payments as PPI, asserted that it had paid two percent PPI, then one percent PPI, then no PPI, asserted it had overpaid Employee for TTD, then asserted it had overpaid Employee for PPI, and recouped its alleged overpayments by taking an offset against TTD compensation and vocational rehabilitation wages.  


In October 1998, Employee requested a complete copy of the adjusters' claim files.
  He alleged Employer produced, first 48 pages of nonmedical documents, then 33 pages of documents, and each time represented the documents provided were its complete claim file.  In November 1998, Employee wrote to Employer requesting copies of cancelled checks for its past compensation payments.


Employee requested an explanation and accounting of Employer's benefit payments.  On January 21, 1999, Employer wrote that its latest compensation report, dated December 31, 1998 and filed on April 1, 1999, correctly stated the benefit type, time periods, weekly rate, and amounts paid to Employee.  This compensation report no longer characterized any payments to Employee as PPI, and indicated Employer continuously paid TTD from June 17, 1998.


On February 4, 1999, Employee served Employer with a formal request for production of documents styled after Alaska Rules of Civile Procedure (Civil Rule) 34.  Employee sought "[a]ny and all documents and communications prepared or maintained by the employer which relate to this case and are not otherwise protected by attorney-client privilege."


Employee also specifically requested Employer produce any and all documents and communications: (a) between Employer and Drs. Brooks and Hector, including their billings and payments, curricula vitae, medical licenses, and proof of liability and workers' compensation insurance; (b) between Employer and Employee's medical providers; (c) between insurer and its claims adjusting company, and the adjusting company and its employees and contractors pertaining to schedules of payment, bonuses and incentive bonus plans; (d) "all licenses and certifications held by Jeffrey Phillips" (the person assigned to adjust Employee's claims); (e) secured by means of Employee's information releases; (f) received by Employer "as a result of any investigation carried out or ordered by employer, insurer," their attorneys or "any of their agents;" and (g) which reflect stop payment orders for three benefit checks, which Employee asserted were never issued.


In response to Employee's request for production, Employer asserted many documents requested were irrelevant to any issue in the case, the Board had not authorized formal discovery, Employee's request did not comply with the Civil Rules, and was vexatious and unduly burdensome.  Nonetheless, Employer produced an additional sixteen pages of its communications with Employer's and Employee's physicians, and copies of all time loss benefit checks.  On March 31, 1999, Employer produced more than 300 pages of (non-medical) documents, which it asserted were all the discoverable documents in its possession.


Pursuant to the prehearing officer's order, Employer also provided Employee with a list of documents it refused to produce based on relevancy, attorney-client privilege, or  work product objections.  Employee contested Employer's failure to produce: (a) adjuster reports to insurer regarding claim status; (b) adjuster/insurer "set up forms" containing insurance reserve information; (c) documents and communications between the adjusting company, and the adjuster relating to payment schedules and bonuses or bonus plans; (d) licenses and certifications held by Jeffrey Phillips; and (e) licensing and insurance information relating to Employer's evaluating physicians.


Employee argued Employer repeatedly misrepresented that it had produced all discoverable documents in its possession. Employee characterized this alleged conduct as fraudulent.  Employee asked us to sanction Employer, and/or order it to reimburse him for the expense of his repeated document requests.  


Employee did not challenge the Employer's assertion of attorney-client privilege, but argued the work product doctrine does not protect documents from discovery in a workers' compensation proceeding.  He alleged Employer continues to withhold discoverable documents. 


Employer argued all formal discovery under the Act must be predicated on a showing that the information sought is relevant to the issues in the case.  Employer asserted most of the documents Employee requested (and much of what it had already produced in response to his requests) are not relevant to any material issue.  Employer argued the Board recognizes and applies the work product doctrine exception to discovery.


At the hearing Employee conceded that many of the documents he requested were among the more than three hundred pages of documents produced by Employer on March 31, 1999.  As to these document requests there is no longer a discovery dispute. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The purpose of the Alaska Worker's Compensation Act (Act) is to provide workers a simple and speedy remedy to compensate work injuries.
  Process and procedure under the Act shall be as summary and simple as possible.
  Board proceedings are "not bound by common law or statutory rules of evidence or by technical or formal rules of procedure,"
  The legislature directed the Act be interpreted to ensure the quick, efficient, fair, and predictable delivery of benefits to injured workers at a reasonable cost to employers.
  We apply the statutory mandates of simplicity, speed and economy to pre-hearing discovery.
 


The Act authorizes parties to engage in discovery by depositions and interrogatories "according to the Rules of Civil Procedure,"
  All other formal discovery is at the board's discretion.
  We have determined the mandates of speed, simplicity, and economy are best served by requiring parties to cooperate in the discovery process.
  To discourage unnecessary formality and delay in the exchange of relevant information, petitions for formal discovery are not be granted in the absence of evidence that informal means have been tried, but failed.
  We further note the recent revisions to the Civil Rules streamlining and reducing the amount (but not the scope) of discovery in a typical tort action, and requiring litigants make broad disclosures of relevant information before they may engage in significant formal discovery.
 


Our regulations contemplate that discovery disputes will be speedily resolved at prehearing.
  To this end prehearing officers are vested with broad discretion and charged with the responsibility to oversee pre-hearing discovery.  8 AAC 45.065(a) provides in pertinent part "[a]t prehearing, the board or designee will exercise discretion in making determinations on (1) identifying and simplifying issues; . . . (6) the relevance of information requested under 8 AAC 45.095; . . . (10) discovery requests; . . . (11) the closing date for discovery . . .(15) other matters that may aid in the disposition of the case."   A prehearing officers, as the Board's designee, has the power to compel testimony and discovery, including production of books and records by subpoena or other Board order.


Given the central role we assign to cooperative informal discovery in achieving the purposes of the Act, we find a party's failure to make a good faith effort to cooperate in informal discovery is a factor we may consider in determining the scope of formal discovery we should permit.  At Employer's request, Employee released all his medical records, without limiting Employer's discovery to information directly relating to his work injury.
  Following entry of a prehearing order requiring Employer to provide a list of documents it asserted were protected from discovery, Employer provided Employee with over of 300 additional pages of internal documents, despite its contemporaneous assertion that much of the requested information was irrelevant to any issue or question in dispute, and/or are protected from discovery.
  We note the parties stipulated to this hearing, in itself an act of cooperation.  We find both parties  made a reasonable effort to cooperate in informal discovery.  Therefore, we decline Employee's request that we deconstruct the course of informal discovery and make findings of culpability for its failure.  

Employee's Request for Employer's Entire File.

Employee seeks an order compelling Employer to produce any and all unprivileged documents which touch upon any aspect of this case or Employer's administration of his claims.  Employer asserted it provided all discoverable documents, and more to Employee on March 31, 1999 and its ongoing discovery obligation is limited to documents, not otherwise protected from discovery which are relevant to his injury or actual claims for benefits.


We find Employee's request seeks documents from Employer's litigation file.  In Arnold v. Tyson Seafoods, Inc.,  AWCB Decision No. 97-0075 (March 27, 1997) the panel discussed the criteria for discovery of an opponent's litigation file:


First, we must find the information sought from Employer's attorney is relevant to the subject matter in dispute.  Second, the information sought must not be protected from disclosure by privilege (in this case the attorney‑client privilege); or if it is protected, the privilege must have either been waived or the communications must come within the "perpetration of a civil fraud or crime" exception. ARCP 26(b)(1) and United States Automobile Association v. Werley, 526 P.2d 28 (Alaska 1974). Third, the information must not be the work‑product of Employer's attorney, unless there is a substantial need for the materials and they are unavailable from other sources. ARCP 26(b)(3).
 


We have consistently construed our statutes and regulations to favor liberal, wide-ranging discovery.
  Although we have broad discretion in discovery matters, as an administrative agency our authority to compel any action must be found in the express or implied provisions of the Act.
   AS 23.30.005(h) empowers us to order a party to produce records that "relate to questions in dispute."
  When cooperative discovery has failed, we "consider the relevance of the requested information and the method of discovery to be authorized."
  We conclude relevancy is the touchstone for all discovery under the Act. 


The proponent of discovery bears the burden of demonstrating the relevancy of the information sought.
  Information is "relevant" for discovery purposes, if it appears "reasonably calculated" to lead to evidence admissible at hearing.
  For discovery to be "calculated," the proponent must be able to articulate a nexus between the information being sought and evidence that has any tendency to make a fact of consequence to the action more or less probable.
  To be "reasonably" calculated, the proponent need only demonstrate a reasoned likelihood, greater than a mere possibility, but not necessarily a probability, that information sought will lead to admissible evidence.
  The nature of the injury, the benefits sought, the defenses raised, the evidence thus far developed, and the specific disputed issues in the case determine the range of material issues on which discovery may be ordered.
  We have discretion to deny discovery based on a claim grounded only on conjecture or suspicion.
 


Employee styled his February 4, 1999 request for production after Civil Rule 34.  Although we are not bound by the Civil Rules, our relevancy standard for discovery is derived from Civil Rule 26(b),
 and we find a review of Civil Rule 34 is instructive when evaluating the propriety and advisability of ordering production of the documents Employee requests.  Under Civil Rule 34 documents must be both relevant to a claim or defense, and described with reasonable particularity.
  We find from a review of the almost 400 pages of documents Employer produced in response to Employee's requests for his "complete file," that most are neither admissible evidence, nor reasonably calculated to lead to the discovery of admissible evidence on any material issue or question in dispute in this case.  We find Employee's request for all documents which relate to this case fails to satisfy either the relevancy or particularity requirements of Civil Rule 34. 

  
All unprivileged documents in an adjuster's file are potentially discoverable.
  And, we strictly construe exceptions to liberal, wide-ranging discovery.
  But, these policies should not be misinterpreted as untethering discovery from the requirement that the information sought through Board compulsion be reasonably calculated to lead to the discovery of evidence relevant to the material issues of claim within our jurisdiction and properly at issue in the case.
  In our experience, discovery orders untethered from demonstrable relevancy to specific contested issues are problematic to administer, tend to create more procedural litigation than they resolve,
 cause unnecessary delay and expense in discovery, and divert the parties' from resolving the genuinely disputed issues material to the employee's claim for benefits.


There may be circumstances where very broad discovery orders are necessary to protect the rights of the parties.
  However, we find the documents Employer produced in informal discovery were sufficient for Employee to identify, at least by category, documents relevant to his specific claims.  We find Employee's request for "any and all" unprivileged documents is based on suspicion and conjecture, rather than demonstrated relevancy to any issue in dispute.  We find additional discovery based on Employee's suspicions does not justify the burden, expense, delay and distraction from the merits of his claim that such a broad discovery order would entail.
  We therefore, deny and dismiss Employee's request for an order compelling Employer to produce its entire claim file.

Documents Relating to the Basis of EME Physicians' Opinions.


The Act requires an Employee to submit to an employer's medical examination (EME).
 Our regulations broadly define who is an EME physician.
  All medical reports which may be relevant to a claim or petition whether or not a party intends to present or rely on a physician's opinion at hearing,
 must be filed with the Board and served on opposing parties.
 


Employee requested all documents in Employer's possession to, or from, the EME physicians.  Employer asserted it produced these, and other documents, Employee requested, despite contemporaneously asserting many of the documents it turned over were irrelevant and protected from discovery.  Employee asserted Employer continues to withhold its correspondence with Dr. Brooks and seeks to have us compel its production.  Deciding whether to order Employer to produce its correspondence with Dr. Brooks requires us to determine the scope of an Employer's duty to produce documents to, or from, an EME physician, and whether such information is protected from discovery by evidentiary privileges or the work product doctrine.  
In general, confidential attorney-client communications are not discoverable.
  Under Alaska Rules of Evidence (ER) 503(b), the attorney-client privilege extends to disclosure of client confidences to a lawyer's representative for the purpose of facilitating the rendition of professional legal services to the client.  The Commentary to ER 503 states that a "lawyer's representative" includes "an expert employed to assist in planning and conduct of the litigation, though not one employed to testify as a witness."
  We have strictly construed the scope of the attorney client privilege in accordance with its purpose to promote freedom of consultation with legal advisers.
  


Our regulations generally provide, "the rules of privilege apply to the same extent as in civil actions."
  However, AS 23.30.095(e) expressly states:


Facts relative to the injury or claim communicated to or otherwise learned by a physician or surgeon who may have attended or examined the employee, or who may have been present at an examination are not privileged, either in the hearings provided for in this chapter or an action recover damages against an employer who is subject to the compensation provisions of this chapter." 

Interpreting this statute we conclude "facts relative to the injury or claim," even if subject to the attorney-client privilege while in the possession of Employer's attorney, lose their privileged character when communicated to a physician who "attended or examined the employee" and, therefore are not protected from discovery by the attorney-client privilege.  


Dr. Brooks conducted a medical records review on behalf of Employer.  We find Employer chose Dr. Brooks as its EME physician under 8 AAC 45.082(c)(3).  However, we also find there is no evidence Dr. Brooks "examined the employee" or was present at an examination.  We, therefore, conclude the statutory abrogation of testimonial privileges in subsection 095(a) does not apply to Dr. Brooks.  


Nonetheless, on September 18, 1998, Dr. Brooks prepared a one page written report based on his review of Employee's medical records.
  We find Employer relied on Dr. Brooks' opinion to support its controversion of  Dr. Puckett's fourteen percent PPI rating.


Our regulations favor presentation of medical evidence in the form of written reports.
  Once a party possesses a medical report which may be relevant to an injury or claim, it must file and serve the report on opposing parties.
  Provided an opposing party
 does not seek to cross-examine the report's author, the written report becomes evidence on which we may rely in reaching our decision.


We find by retaining Dr. Brooks to prepare a written report which, as a matter of law must be filed in the case record which the Board may rely on in reaching a decision, and by basing a controversion on Dr. Brooks' medical opinion, the Employer, has in effect, employed Dr. Brooks to provide expert medical evidence to the Board by way of written report.   Although, Dr. Brooks did not physically examine Employee, we find both the policies reflected in AS 23.30.095(a), and the definition of a "lawyer's representative" in the Commentary to ER 503 militate strongly against extending the attorney-client privilege to include facts relative to Employee's injury or claim contained in documents to, or from, Dr. Brooks.  We therefore conclude that statements of fact relative to Employee's injury or claim contained in Employer's correspondence with Dr. Brooks are not protected from discovery by the attorney-client privilege.


We recognize many workers' compensation cases present complex medical questions.  To effectively represent a client in a complex medical claim, an attorney must be able to consult, candidly and in confidence, with a medical expert to properly evaluate a claim and to develop a litigation strategy.  We emphasize that our conclusion regarding the non-applicability of the attorney-client privilege to facts relative to Employee's injury or claim, which may be contained in Employer's correspondence with Dr. Brooks, is based upon the inclusion of Dr. Brook's report in our record and Employer's reliance on Dr. Brooks' opinion to controvert benefits.  We expressly do not reach the question of whether client confidences disclosed by an attorney to physician who does not produce a written report of his or her opinion or findings are protected by the attorney-client privilege.

  
Employee correctly pointed out the work product doctrine is not a form of privilege.
  He asserted Civil Rule 26(b)(3)
 and the work product doctrine do not apply in a workers' compensation proceeding, citing Clark v. Timber Fallers Inc., AWCB Decision No. 88-0318 (November 29, 1988), aff'd 1JU-88-2038 (Alaska Super. Ct., September 25, 1989).


Although the Clark panel found we are not necessarily bound by Civil Rule 26(b)(3) or the courts' formulation of the work product doctrine, it also found "sound policy considerations exist to 'protect against disclosure . . . the mental impressions, conclusions, opinions or legal theories of an attorney or other representative of a party. . . ,'"
  In Clark the panel permitted the employer to exclude work product information from the discovery it ordered.  We agree work product objections should not be lightly discarded from consideration of the proper scope of discovery under the Act.
 


Employer cited Erickson v. Peak Oilfield Services, AWCB No. 93-0032 (February 9, 1993),
 for the proposition that attorney correspondence is protected from discovery by the work product doctrine.  In Erickson, the panel denied discovery of an attorney's letter to an EME physician, because the United States Supreme Court included attorney "correspondence" on a list of documents generally protected from discovery in its first case recognizing the work product doctrine, Hickman v. Taylor, 329 U.S. 495, 511 67 S. Ct. 385, 393-94 (1947).
  In the half century since Hickman was decided, the Alaska Supreme Court has refined the work product doctrine as it applies in the Alaska courts.


The Alaska Supreme Court weighed the benefits of protecting attorney work product against the broad policy permitting discovery "to eliminate surprise at trial and to make it convenient for the parties to find and preserve all available evidence concerning the facts in issue, thereby encouraging the settlement or expeditious trial of litigation" and found written witness statements gathered by a party's attorney were discoverable.
  The court has generally interpreted the work product doctrine to require the discovery of facts in a party's possession, including written witness statements,
 film of an accident site,
 answers to interrogatories seeking the factual basis of affirmative defenses 
 and communication of facts by a expert witness to an attorney.


 As expert witnesses, physicians are permitted to base their opinions on a broad range of information, regardless of its independent admissibility, if the facts or data are "reasonably relied upon by experts in the field".
  The Alaska Evidence Rules contemplate that physicians commonly base their opinions regarding a person's medical condition on information "from numerous sources and of considerable variety."
   It is also common for expert medical opinions to be based upon a hypothetical set of facts.  Although the legitimate subject of cross-examination, under ER 705, does not require experts to disclose the facts or data underlying their expert conclusions before offering an opinion or inference.
  Nonetheless, the Commentary to ER 705 recognizes that effective cross-examination of an expert witness depends on the opponent's advance knowledge of the facts or data underlying the opinion.
  


The express abrogation of evidentiary privileges for facts relevant to an injury or claim learned by a physician in AS 23.30.095(e), the Board's preference for medical evidence in report form, the Alaska Supreme Court's determination that the work product doctrine does not protect "factually oriented opinions and contentions,"
 the broad scope and numerous potential sources of facts or data a physician may rely upon in reaching an expert medical opinion, and the breadth of an opposing party's right to inquire into the bases of that opinion or inference, all militate in favor of a very narrow construction of the work product doctrine, as it applies to communications to and from a medical expert who prepares a written report in a workers' compensation case.  We therefore find a more well-reasoned view of the proper scope of work product protection for correspondence between an evaluating physician and an attorney in a workers' compensation proceeding is represented by Short v. City of Ketchikan, AWCB Decision No.97-0077 (April 1, 1997).

  
The Short panel found, except for attorney and insurer "mental impressions, conclusions, opinions or legal theories," an employer's correspondence with medical experts was discoverable to determine what records and other information were provided to the physician, and to determine whether false, misleading or improper information may have been relied on in reaching the expert's conclusions.  We believe the Short and Clark decisions are more consistent with the provisions of AS 23.30.095(e), the Act's mandate of a simple, speedy remedy, the objectives of a liberal discovery policy, and better ensure the parties' rights to have an opportunity for full and effective cross-examination of expert witnesses,
 while protecting an employer's legitimate interest in protecting its attorney's work product.  


In our administrative experience, it is common for EME reports to contain responses to specific questions posed to the physician by an attorney or adjuster.  For instance, Dr. Hector's January 19, 1999 EME report answered six unstated referral questions.  Reviewing Dr. Hector's report, we can only speculate from the doctor's answers, what questions Employer posed and whether he was asked to assume any additional facts, term definitions, or legal standards in his answers.


In our administrative experience, it is also common for employers to include statements of medical information and other facts in their correspondence with EME physicians, and request, or infer, the doctor should assume the employer's rendition of the factual record in reaching their medical opinions.  We find by providing an expert with a rendition or summary of the factual record, the attorney or insurer is, in effect, seeking an opinion based upon an assumed or hypothetical set of facts.  We find this information is reasonably calculated to lead to the discovery of evidence regarding the factual basis of the medical opinion, is relevant to effective cross-examination of the doctor, and ultimately, to the relative weight the Board should accord the expert's opinion. 


Given that Dr. Brooks served as an EME physician, and Employer controverted benefits based on his opinion, we find Employee has a substantial need for the documents he seeks, and we further find they are not available to Employee from any other source.  We find facts relative to Employee's injury or claim contained in such documents are not protected by the attorney-client privilege.  Accordingly, we instruct Employer, to produce documents, including  correspondence, notes, and tangible memorializations of communications to, and from, Dr. Brooks.  When producing these documents, Employer may redact, or exclude from disclosure, its attorneys' the mental impressions, conclusions, opinions, or legal theories about the litigation, but not exclude facts or "factually oriented opinions or contentions" relating to Employee's injury or claims.  


When asserting a work product protection, Employer should be mindful that we narrowly construe work product contained in documents to, or from, an EME physician who renders a written report.  Therefore in asserting a work product protection  from discovery, Employer "shall describe the nature of the documents, communication or other things not produced or disclosed in a manner that, without revealing information itself privileged or protected, will enable other parties to assess the applicability of the privilege or communication."


Employer asserted it does not possess undisclosed correspondence or documents to, or from Dr. Brooks.  Employee argued this assertion is incredible because Employer has not produced any document reflecting Dr. Brooks' retention as an EME or transmitting Employee's medical records for review.  We find Dr. Brooks' bill to Employer reflected a telephone conference with the adjuster.
  However, a request for production only reaches tangible things, not oral conversations.  If the documents Employee seeks do not exist, obviously Employer cannot produce them.  If Employee believes the oral communications between Dr. Brooks and the adjuster are sufficiently probative of his case to merit further discovery, he may propound interrogatories to Employer or take Dr. Brooks' or adjuster Phillips' deposition.

Documents Relating to EME Qualifications and Bias.

The qualifications of a witness to render an expert opinion are always at issue.
   We find holding a professional license to practice in the field in which a witness asserts expertise has some tendency to make it more or less probable that he or she is qualified to render a credible expert opinion.
  Further, the Act expressly requires EME physicians to be licensed to practice medicine in the jurisdiction in which they reside.
  We find whether a medical expert possesses a medical license bears upon his or her qualification to perform an EME examination under AS 23.30.095(e).  


Although whether a person holds a medical license is public information which is equally available from the licensing agency to both parties, it is not uncommon, as in this case, for EME's to reside and be licensed to practice medicine in states other than Alaska. We find given the statutory requirement for a medical license to conduct and EME, if Employer has in its possession or control copies of the medical licenses of its EME physicians it should provide copies of said licenses to Employee.


Employee requested the EME physicians' curricula vitae.  We find a physician's education, training, work history and publications are relevant to his or her expert qualifications, the relative weight to be accorded to their opinions, and effective cross-examination.  In our experience this information is difficult for an Employee to obtain outside of the discovery process.  Accordingly, we instruct Employer to produce documents in its possession or control that relate to its physicians' qualifications to render expert medical opinions, specifically their curricula vitae and medical licenses.  


Employee seeks documents relating to Employer's remuneration of its EME physicians.
  A party may introduce evidence tending to show a witness is biased or personally interested in the litigation.
  It may reflect on a witness' interest "that he is being paid by a party to give evidence, even though payment beyond regular witness fees may, as in the case of an expert, be entirely proper."
  We find the amount of bills and records of payments to Employer's EME physicians are relevant to show a bias and interest of the doctors whose reports are included in the record or who will testify at hearing.
  We find Employee is entitled to discover this information and that it is not available to Employee from another source.  According we instruct Employer to produce these documents.


We find whether Employer's physicians carry liability or worker compensation insurance is not relevant to any of Employee's claims or any matter within our jurisdiction at dispute in this case.  Further, whether an employer in Alaska has workers' compensation insurance is a public record that is equally available to both parties.  We deny and dismiss Employee's request Employer produce proof of insurance carried by its physicians.  


Employee seeks to have Employer produce correspondence between Employer and his medical providers.  The reasons supporting the relevancy and reasonableness of requiring Employer to produce correspondence with its physicians, discussed above, apply with equal or greater force to Employer's correspondence and documented communication with Employee's physicians.  Further, since Employee's physicians are not representatives of Employer or its attorneys, neither the attorney-client privilege, nor the work product doctrine protect documents or communications between Employer and Employee's physicians from discovery.  We order Employer to produce correspondence, documents and memorializations of conversations and communications, if any, with Employee's physicians.


We recognize that much of the information we have required Employer to produce in documentary form, if it is in its possession or control, could also be secured by deposing Employer's physicians or adjusters.  However, we find the production of documents is a simpler, more economical means to secure this information and its production in documentary form may obviate the necessity of a time consuming and expensive deposition.
  
Documents Relating to Adjuster's Qualifications.


 The Board's primary responsibility is to administer and resolve claims for compensation and medical benefits.
  We may also award penalties for late payment of benefits, and must notify the Division of Insurance if we determine an insurer frivolously or unfairly controverted compensation due under the Act.
  However, the Act does not address the licensure of workers' compensation claims adjusters.


The licensing of insurers and their representatives, and insurance industry trade practices are regulated by provisions of Title 21.
  Under AS 21.06.080 the director of the Division of Insurance is charged with responsibility to police the insurance industry, including its trade practices
 and its licensure requirements.


We further find by drafting AS 23.30.155(o) to limit the Board's authority to referring a frivolous or unfair controversion to the Division of Insurance, the legislature intended for the Board to focus on administering and adjudicating claims for benefits under the Act, and not on policing or regulating the insurance industry.
  We find no express or implied authority under the Act for the Board to hear a complaint that a person is adjusting workers' compensation claims without a license.  If a claim is outside of the Board's limited jurisdiction, regardless of how probative the evidence may be of that allegation, it is not discoverable under the Act.
  Although adjuster Phillips' actions in respect to a claim are relevant,
 we find whether he possessed a valid or current license to adjust workers' compensation claims is not relevant to any issue within our jurisdiction and therefore must deny Employee's request for Employer to produce adjuster Phillips' licensure information.

Documents Secured By Means of Employee's Release or Employer's Investigation.

Employee requested all documents Employer secured through his releases
 or "received as a result of any investigation carried out or ordered by Employer."  Although "the intent of our administrative system is to provide for complete disclosure and not to restrict discovery for technical reasons,"
 as discussed above, all discovery under the Act must be based on a showing the information is relevant to Employee's injury, a claim or defense, or a question within our jurisdiction which is in dispute.  We find no basis in the Act for granting a party's discovery request based on how an opposing  party acquired information.  


We have previously decided there is no justification for ordering the production of each written request for records secured by means of an employee release, because of the tendency it has to reveal the attorney's thought processes, mental impressions and the method and means of trial preparation."
  We find a discovery request which seeks all documents secured by means of Employee's release would be equally as revealing of the work product of Employer's attorney.   Further, even if Employee demonstrated he had a substantial need for this information, which we find he has not, we find documents secured by means of Employee's release are equally available to Employee.
  Therefore, we find Employee has failed to demonstrate either a substantial need for records secured through Employee's releases or that these documents are unavailable to Employee from other sources.  If Employee believes documents within the scope of his information releases are relevant to his claim, he is at no disadvantage in securing those documents himself directly from the records custodians.


We further note Employer has an independent duty under the Act,
 and our regulations, to file and serve Employee with copies of all medical reports which are or may be relevant to a claim or proceeding.
  Hence, the Act imposes an independent duty on Employer to provide Employee with the most relevant information contemplated by his discovery requests.

  
We find Employee's request for any document received as a result of any Employer investigation of this case, again seeks documents from Employer's litigation file.  We find Employee failed argue any basis from which we could find he had a substantial need for these documents. We further find forcing Employer to turn over all documents produced in the course of its litigation investigation would be very revealing of Employer's attorney's mental processes and theories of the litigation.  It is important to emphasize that Employee's request is much broader than documented facts relating to his injury, medical condition, claims or Employer's affirmative defenses, of other factual matters which the Alaska Supreme Court has determined are outside the scope of the work product doctrine.
  We find Employee failed to sufficiently demonstrate the relevancy of these documents, and failed to satisfy either the "substantial need" precondition to the production of a party's trial preparation materials.  Further, we find requiring Employer to turn-over all documents produced in the course of its litigation investigation would necessarily entail disclosure of its attorney's mental processes and theories of the litigation.


On many previous occasions, we have stated that the sooner each party has the opportunity to review the relevant evidence, the faster the claim will move to final resolution, and thereby avoids delays resulting from surprise at hearing.
  Therefore, nothing in this decision should be interpreted as foreclosing Employee from exercising his right to propound interrogatories to Employer to secure information reasonably calculated to lead to evidence admissible at hearing or to make specific informal discovery requests for factually oriented documents,
 such as surveillance videos.
  


As discussed above, we rely heavily on informal cooperative discovery to achieve the Act's mandates of speed and economy.  In order for informal discovery to achieve the goal of simple speedy prehearing discovery, parties must be able to rely upon the accuracy and completeness of the responses they receive to their informal discovery requests.   This policy is reflected in our regulations which imposes a severe sanction for withholding requested information.  8 AAC 45.054 (d) provides, "[a] party who refuses to release information after having been properly served with a request for discovery may not introduce at hearing the evidence which is the subject of the discovery request."

Documents Relating to Stop Payment Orders for Compensation Payments Discoverable.

Employee expressed the belief that Employer may not have issued benefit checks on August 21 and September 9, 1998, which he alleged the adjuster represented had been timely sent to Employee's last known address in Montana.  Employer subsequently made lump sum payment of the combined amount of these checks.  Employee seeks to have us compel Employer to produce documents relating to the stop payment orders for these benefit checks, and asserted these documents are relevant to his claims for penalty  and interest.   He attached photocopies of three checks from Crawford and Company two of which were unsigned.  


Under AS 23.30.155(e), Employer is subject to a penalty if compensation due is not paid timely, "unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for payment."  Given Employer's assertion that checks for these benefits were sent to Employee's last known address, and Employee's assertion they were not received, we find stop payment orders for the subject checks would be relevant to whether the benefits in question were in fact timely paid, and/or whether nonpayment should be excused by the Board.  We further find this information is not available to Employee from another source.  Accordingly we instruct Employer to produce documents relevant to its stop payment orders on check no. 1063 dated August 21, 1998, check no. 1062 dated August 21, 1998, and check no. 1141, dated September 9, 1998.

Information Relevant to a Claim of Frivolous and Unfair Controversion Under AS 23.30.155(o)
AS 23.30. 155(o) provides:  


(o)  The board shall promptly notify the division of insurance if the board determines that the employer's insurer has frivolously or unfairly controverted compensation due under this chapter.  After receiving notice from the board, the division of insurance shall determine if the insurer has committed an unfair claim settlement practice under AS 21.36.125. (Emphasis added.)


Based on excerpts from the adjusting company's  internet "web-pages," which stated it offers its employee's "performance linked incentives," Employee argued information about Crawford's bonus plan is relevant to show the adjuster may have been induced by improper motives to controvert his claim.  He also asserted Insurer's loss reserve information contained in its claim "set up forms" is relevant to show his claim was controverted in "bad faith."
  Employer argued information relating to adjuster remuneration, and an adjuster's estimate of claim liability, is irrelevant to whether a controversion is frivolous or unfair.  It asserted it is required by statute to establish a claim loss reserve,
  and its estimates of claim liability are propriety information, the disclosure of which would prejudice the Employer.  


To be discoverable under the Act, the information sought must be reasonably calculated to lead to the discovery of evidence admissible on a material issue in the case.
  Therefore, determination of the proper scope of Employee's discovery on a claim of frivolous or unfair controversions requires that we determine the scope of material issues on which relevant evidence may be admitted under AS 23.30.155(o).  Since its inception, the Act has provided for a monetary penalty for nonpayment of benefits due, AS 23.30.155(e).
  In 1988 the legislature increased the monetary penalty in 155(e) (from twenty to twenty-five percent of compensation due)
 and introduced a new sanction for an insurer which "frivolously or unfairly" controverted a claim, AS 23.30. 155(o).
  


The Alaska Supreme Court has yet to interpret or address AS 23.30.155(o).  However, the Court has directed that we presume "that every word or provision of the act was intended for a useful purpose, that force and effect must be give to each, and that no superfluous words or provisions were used."
  The court interpreted the Act in a manner to prevent redundancy."
  Applying these principles of statutory construction, we find the application of 155(o) requires that we make an express finding that an insurer "frivolously or unfairly" controverted a claim to make a referral to the director of insurance under subsection 155(o).  


Our regulations specify what actions are to be taken when the Board makes an affirmative finding under 155(o), and defines the term "compensation due," but do not define the terms "frivolously" or "unfairly".
  The question we must determine is what evidence is relevant to deciding the contested material issues of whether a controversion was "frivolous" or "unfair."


  The Board has developed two lines of authority under 155(o).  The first line of cases turn on, and expressly decide whether a claim for benefits was "frivolously" controverted. The second line of cases state that court's reasoning in Harp v. Arco Alaska Inc., 831 P.2d 352 (Alaska 1992)(interpreting AS 23.30.155(e)) mandates that a controversion which merits a penalty under 155(e), ipso facto, requires referral of the insurer to the division of insurance under 155(o), without making an express finding the claim was frivolously or unfairly controverted.


In the first case interpreting subsection 155(o),  Cress v. State of Alaska, AWCB Decision No. 90-0147 (June 29, 1990), the panel noted neither "frivolous" nor  "unfair" are defined in the Act and looked to definitions of "frivolous" in other contexts and found a suit with "no legal basis" was frivolous.
  The panel stated the "test for determining if an action is frivolous and without merit is whether the plaintiff can make a rational argument, on the law or facts, in support of his claim."
  


Citing Cress, the Board has decided that when a defendant's legal analysis, although ultimately determined not to be correct, did "allow for an inference to be drawn" supporting a controversion it was not frivolous.
  The Board has awarded a 155(e) penalty for a controversion based on "advice and comments given in a seminar," but found the controversion was not frivolous under subsection .155(o).
  Without expressly citing Cress, the Board has also decided controversions based on an assertion of fact that was "clearly false,"
  or  a total absence of supporting evidence,
 were frivolous. 


Following the Court's decision Harp some panels began to assert the "Harp reasoning" applied to claims under subsection 155(o).
 In Waddel v. Eagle Hardware & Garden, Inc., AWCB Decision No. 98-0095(April 17, 1998) the panel found an employer's controversion of treatment in excess of the frequency standards
 "was not made in good faith under the court's reasoning in Harp and we must conclude the controversion was frivolous and unfair under AS 23.30.155(o)."
 (Emphasis added.)  On reconsideration, the panel stated, '[w]e have applied the court's reasoning from Harp, and held that a controversion not made in good faith is frivolous and unfair for purposes of AS 23.30.155(o)."
  In a subsequent case applying the "Harp reasoning,
 the panel quoted from the Alaska Supreme Court's decision.  In Harp the court stated:


A controversion notice must be filed in good faith to protect an employer from imposition of a penalty.  In Stafford v. Westchester Fire Insurance Company of New York, Inc., 526 P.2d 37 (Alaska 1974), this court wrote: 



In circumstances where there is reliance by the insurer on responsible medical opinion or conflicting testimony, invocation of penalty provisions is improper.  However when nonpayment results from bad faith reliance on counsel's advice, or mistake of law the penalty is imposed. 


Id at 42.  See also 3 A. Larson, Larson's Workmen's Compensation Law, sec. 83.41(b)(2)(199)("Generally a failure to pay because of a good faith belief that no payment is due will not warrant a penalty.") For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits.

And, then stated, "[w]e have applied the court's reasoning from Harp to our decisions concerning all sections of As 23.30.155, and held that a controversion not made in good faith is frivolous and unfair for the purposes of AS 23.30.155(o)."
   


The decisions we reviewed relying on "reasoning from Harp" do not distinguish the line of cases applying Cress, explicate how the court's interpretation of AS 23.30.155(e) is applicable to subsection 155(o), provide an analysis of why a controversion which fails to meet Harp standard automatically satisfies, or obviates the need for an express findings under the "frivolous or unfair" standard,  expressly conclude a controversion which is not in "good faith" under Harp is therefore automatically in "bad faith"(as that term was used by the court in Stafford).   Further, the Harp cases do not explain why, if the legislature intended every controversion which merits a penalty under 155(e) to be referred to the division of insurance, it was necessary to enact a separate provision 155(o) with a separate decisional standard, mandating a referral if benefits due are "frivolously or unfairly controverted."
   


The issue before us does not require that we reconcile the decisional standard under AS 23.30.155(o).  We need only decide what information is discoverable from an Employer under 155(o) claim.  We find the Board's two lines of authority are consistent in limiting evidence the Board considers in deciding a claim under 155(o) to evidence that is in an insurer's possession at the time of the controversion and/or the legal argument advanced to support an Employer's controversion of benefits.  We find limiting the scope of evidence under a 155(o) claim to the evidence and/or argument advanced in opposition to a claim for benefits is consistent with the overall statutory scheme of the Act, the Board's focus on the resolution of conflicts over the entitlement to workers' compensation benefits and the legislature's delegation of the duty to police and regulate the insurance industry to the division of insurance.


We find an adjuster's personal remuneration, whether by incentive bonuses or otherwise, is irrelevant to any material issue in a claim under 155(o).  Similarly, we find an adjuster's estimate of claim costs, whether or not it is incorporated into formal claim loss reserve, is not relevant to Employee's claim for benefits or determination of whether a controversion is in good faith under Harp or "frivolous or unfair".  Accordingly, Employee's petition for an order compelling production of these documents is denied and dismissed.

Employer May Charge for Copies of Documents Produced.

In some circumstances we have allowed Employer's to condition the production of documents on the payment of reasonable duplication costs.
  We note that even if Employer prevails in this matter, there is no provision under the Act or our regulations that permit Employer to recover its costs of defending this action, including recovery of its costs of responding to discovery.  We find, in light of the hundreds of pages of documents Employer produced in informal cooperative discovery,  the Employer and Insurer should be allowed to recover their reasonable costs for copying additional documents Employee requests.  However, we find, consistent with Civil Rule 34(a), before Employer may condition the production of documents on the payment of duplicating costs, Employer must make the documents we have ordered it produce available for Employee's inspection, so that Employee may review and specify which specific documents he desires to have copied.


Employer seeks to have Employee pay $.15 per page to cover the expense of photocopying documents produced in formal discovery.  Civil Rule 26(f) (5) provides the court may determine "the allocation of expenses" for discovery.  Our regulations allow an employee who prevails in a claim for benefits to recovery his reasonable and necessary cost for duplication, at the rate of $.10 per page, unless justification for awarding a higher fee is presented. 8 AAC 45.180(f)(15).   We find, in the absence of evidence justifying a higher per page cost for duplication, Employer may condition its production of documents on the payment of $.10 per page for the expense of copying.  If Employee prevails in his claims, he can recover his reasonable and necessary legal costs, including costs for photocopies under  8 AAC 45.180(f).

ORDERS
1.
Employee's request for production of Employer, Insurer and/or Adjuster's entire file is denied and dismissed.

2.
Employer shall produce all documents to, or from, its physicians who prepare written reports in this case.  Prior to producing these documents, Employer may redact, or exclude from disclosure, portions of the aforesaid documents which contain its attorneys' mental impressions, conclusions, or legal theories.  To assert that a document, or portion of a document, is protected from discovery, Employer shall describe the document, or portion of a document, not being produced in a manner that, without revealing the information itself, will enable Employee to assess the applicability of the work product protection.

3.
Except for medical reports filed in accordance with 8 AAC 45.052, Employer shall produce correspondence and other documents it provided to, or received from, Employee's physicians.

4. 
Employer shall produce documents in its possession or control relating to the qualifications of Employer's physicians who will testify at hearing, or produce written reports in this case, rendering expert medical opinions, including curricula vitae and medical licenses.

5.
Employer shall produce bills from Employer's physicians who will testify at hearing, or who produce written reports in this case, for all services rendered in this case.  Prior to producing these documents, Employer may redact, or exclude from disclosure, portions of the aforesaid documents containing its attorneys' mental impressions, conclusions, or legal theories.  To assert that a portion of an EME physician's bill is protected from discovery, Employer shall describe the document or portion of a document not being produced in a manner that, without revealing the information itself, will enable Employee to assess the applicability of the work product protection.

6.
Employee's request for production of documents relating to whether Employer's physicians carry workers' compensation insurance is denied and dismissed.

7.
Employee's request for production of documents relating to adjuster Phillips' licensure and certifications is denied and dismissed. 

8.
Employer shall produce documents relating to its order to stop payment on check no. 1063 dated August 21, 1998, check no. 1062 dated August 21, 1998 and check no. 1141, dated September 9, 1998.

9.
Employee's request for production of documents relating to the payment or remuneration of Insurer or its adjusters and claim" set up forms" containing claim loss reserve information is denied and dismissed.

10.
Employer may condition providing Employee with copies of the documents we have ordered it to produce, on the payment of ten cents per page for duplication.  However, before Employer may condition the production of documents on the payment of the aforesaid duplicating costs, Employer must make the subject documents available for inspection, so that Employee may review and identify which specific documents he desires to have copied.


Dated at Anchorage, Alaska this _________________ day of _________________, 1999.






ALASKA WORKERS' COMPENSATION BOARD






___________________________________






S. Constantino, Designated Chairman






___________________________________






Marc D. Stemp, Member


REVIEW / APPEAL PROCEDURES

This order is an interlocutory decision.  It becomes effective when filed in the office of the Board unless proceedings to have it reviewed in the superior court are instituted, as provided in the Rules of Appellate Procedure for the State of Alaska .


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of GRADY W. KNIGHT, employee / applicant; v. NANA/DYNATEC, J.V., employer and LIBERTY MUTUAL INSURANCE, insurer, defendants; Case No.9718554; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this _____________ day of _________________, 1999.







    _________________________________




                         
    ELISA G. BANDOLIN, Clerk
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     �  The record does not contain medical records of this treatment.


     �  On October 19, 1998, Dr. Puckett wrote to the Workers' Compensation Division that Employee was not medically stable on April 25, 1998.


     �  The present record does not reflect that Employer has controverted or paid PPI compensation based on a one percent whole person rating.


     �  The record reflects in July 1998 Employer transferred responsibility for adjusting Employee's claim  from "Northern Adjusters" to "Crawford and Company."


     �  Fairbanks North Star Borough v. Rogers & Babbler, 747 P.2d 528, 531 (Alaska 1987).


     �  AS 23.30.005(h).


     �  AS 23.30.135(a), see also 8 AAC 45.120(e).


     �  Ch. 79, Sec. 1, SLA 1988.


     �  Granus v. William P. Fell, DDS, AWCB 99-0016 (January 20, 1999);  Fults v. Cold Weather Contractors, AWCB Decision No. 88-0024 (February 5, 1988).


     �  AS 23.30.115(a); 8 AAC 45.054(a).


     �  8 AAC 45.054(b) provides, "[u]pon the petition of a party, the board will, in its discretion, order other means of discovery."


     �  Moses v. Indian Reorganization Act Council, AWCB Decision No. 97-0082 (April 8, 1997); Brinkley v. Kiewit-Groves AWCB 86-0179 (July 22, 1986); Leineke v. Dresser Industries-Atlas, AWCB Decision No 86-0063 (March 28, 1986). 


     �  Brinkley supra; see also Leineke, supra.


     �  See, Civil Rule 26(a).


     �  See e.g., 8 AAC 095(c).


     �  AS 23.30.005(h) provides in pertinent part:


	The department, the board or a member of it may for the purpose of this chapter subpoena witnesses, administer or cause to be administered oaths, and may examine or cause to have examined the parts of the books and records of the parties to a proceeding that relate to questions in dispute.  The superior court, on application of the department, the board or any members of it, shall enforce the attendance and testimony of witnesses and the production and examination of books, papers, and records. 


     �  AS 23.30.107(a); 8 AAC 45.095(b); see also, Granus, supra;


     �   One indicia of cooperation is a party's willingness to be forthcoming with unprivileged information which may be of tenuous relevancy, however the insistence on overly broad discovery can poison the well of good will and cooperation upon which successful informal discovery depends. See, Granus supra; see also Breault v. Providence Alaska Medical Center, AWCB Decision No. 98-0295 (November 30, 1998). 


     �   Civil Rule 26 (b)(3) provides in pertinent part, 


	Subject to the provisions [regarding trial experts] . . . a party may obtain discovery of documents or tangible things otherwise discoverable . . and prepared in anticipation of litigation or for trial or for another party or by or for that other party's representative (including the other party's attorney, consultant, surety, indemnitor, insurer, or agent) only upon a showing that the party seeking discovery has substantial need for the materials in preparation of the party's case and that the party is unable to without undue hardship to obtain substantial equivalent of the materials by other means.  In ordering discovery of such materials when the required showing has been made, the court shall protect against disclosure of the mental impressions, conclusions, opinions or legal theories of an attorney or other representative of a party concerning the litigation. (Emphasis added.)


     �   Granus, supra.


     �  Granus, supra, (citing, Blanas v. Brower Co., 938 P.2d 1056, 1061 (Alaska 1997)).


     �  AS 23.30.005(h), see n. 16, supra.


     �  Brinkley, supra; see also Lee v. Little Susitna Company, Inc., AWCB 93-0075 (March 25, 1993)("Part of the determination of whether formal means of discovery should be ordered, after informal requests have failed, is whether the discovery sought is likely to result in the acquisition of relevant evidence.")


     �  Granus, supra.


     �  Smart v. Aleutian Constructors, AWCB Decision No. 98�0289 (November 23, 1998)(citing Civil Rule 26(b)(1)).


     �  Granus, supra (citing In the Matter of Mendel, 897 P.2d 68, 93 (Alaska 1995)).


     �  Bodeman v. Birchwood Saloon & Dawg House Cafe, AWCB Decision No. 99�0065 (March 30, 1999).


     �   Granus, supra.


     �  Maloney v.  Chugach Electric Association, AWCB Decision No. 91-0008 (January 11, 1991), citing Douglas v. Glacier State Telephone Co., 615 P.2d 580, 593 (Alaska 1980).


     �  See, Smart, supra.  Civil Rule 26(b)(1) provides:


	Parties may obtain discovery regarding any matter, not privileged which is  relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of any other party, including the existence, description, nature, custody, condition and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of any discoverable matter. The information sought need not be admissible at the trial if the information sought appears reasonably calculated to lead to the discovery of admissible evidence. (Emphasis added.)





     �  Civil Rule 34 provides in pertinent part:


		(a) Any party may service on any other party a request (1) to produce and permit the party making the request . . . to inspect and copy, any designated documents . . . which constitute or contain matters within the scope of Rule 26(b) and which are in the possession, custody or control of the party upon which the request is served. 


		(b)  The request shall set forth, either by individual item or by category, the items to be inspected, and describe each with reasonable particularity. . . . (Emphasis added.)


     �  Jalbert v. The Odom Corporation, AWCB Decision No. 97-0193 (September 17,1997) citing Langdon v. Champion, 752 P.2d 999 (Alaska 1988).


     �  See, King v. Frontier Rock and Sand, AWCB Decision No. 88-0015 (January 29, 1988)(citing Russell v. Municipality of Anchorage, 706 P.2d 683 (Alaska App. 1985)


     �  Dougan, supra.


     �  See e.g., Jalbert v. The Odom Corporation, AWCB Decision No. 97-0198 (October 2, 1997); Jalbert v. The Odom Corporation, AWCB Decision No. 98-0026 (February 3, 1998)


     �  See e.g., Bright v. Mud Bay Logging Co., AWCB Decision No. 86-0226 (August 27, 1986). 


     �  See, Civil Rule 26(b)(2)(iii).


     �  AS 23.30.095(e).


     �  8 AAC 45.082(c)(3) provides in pertinent part:


	For an employee injured on or after July 1, 1988, an employer's choice of physicians is made by having a physician or panel of physicians selected by the employer give an oral or written opinion and advice after examining the employee, the employee's medical records, or an oral or written summary of the employee's medical records.  To constitute a panel, for purposes of this paragraph, the panel must complete its examination, but not necessarily the report, within five days after the first physician sees the employee.  If more than five days pass between the time the first and last physicians see the employee, the physicians do not constitute a panel, but rather a change of physicians.


     �  Short v. City of Ketchikan, AWCB Decision No. 97-0077 (April 1, 1977).


     �  AS 23.30.095(h) and 8 AAC 45.052. 


     �	Alaska Evidence Rule 503(b) provides, 


	A client has a privilege to refuse to disclose and to prevent any person from disclosing confidential communications made for the purpose of facilitating the rendition of professional legal services to the client, (1) between the client or the client's representative and the client's lawyer or the lawyer's representative, or (2) between the client's lawyer and the lawyer representative, or (3) by the client or the client's lawyer to a lawyer representing another in a matter of common interest, or (4) between representative of the client or between the client and a representative of the client, or (5) between lawyers representing the client.  


See also, Commentary to Evidence Rule 503(a)(4).


     �  ER 503, Commentary (a)(4) (emphasis added).


     �  Venables v. United Lumber Co., AWCB Decision No. 94-0115 (May 12, 1994) quoting  Werley, 526 P.2d at 31.


     �  8 AAC 45.120 (e).


     �  Employer filed a copy of Dr. Brooks' report with its October 13, 1998 medical summary.


     �  Employer's October 13, 1998 controversion stated, in part, "[o]ur medical expert has reviewed both of Dr. Puckett's ratings and the consultation report and found objective evidence to support the paid PPI rating of 1% WBI."  


     �   8 AAC 45.120(k) provides:


	The board favors the production of medical evidence in the form of written reports, but will, in its discretion, give less weight to written reports that do not include (1) the patient's complaints' (2) the history of the injury' (3) the source of all facts set out in the history and complaints; (4) the findings on examination; (5) the medical treatment indicated; (6) the relationship of the impairment or injury to the employment; (7) the medical provider's  opinion concerning the employee's working ability and the reasons for that opinion; (8) the likelihood of permanent impairment; (9) the medical provider's opinion as to whether the impairment, if permanent, is ready for rating, the extent of the impairment, and detailed factors upon which the rating is based. (Emphasis added.)


     �  AS 23.30.095(h).


     �  See, Frazier v. H.C. Price/CIRI Construction JV, 794 P.2d 103, 106 n.3  (Alaska 1990)


     �  See, 8 AAC 45.120(f).


     �  We further do not reach the question of whether an employer's attorney's solicitation of a physician's oral opinion for the purpose of advising and consulting with an attorney on theories or the conduct of litigation,  and not for producing evidence, whether by written report or presenting testimony at hearing constitutes a selection of an EME physician.  8 AAC 45.082(c)(3).


     �  Commentary to Alaska Rules of  Evidence, Article V.


     �  See N. 19, supra.


     �  See also, Orbeck v. University of Alaska, AWCB Decision No. 98-0155 (June 18, 1998). 


     �  Clark supra, citing Civil Rule 26(b)(3)


     � See, Arnold, supra;  Buswell v. New Hope Ministries, AWCB Decision No. 94-0216 (August 29, 1994); Sulkosky v. Morrison-Knudson,  AWCB Decision No 91-0098 (April 11, 1991)


     �  See also, Tompkins v. Alaska Int'l Constructors, AWCB 95-0275 (October 12, 1995).


     �  Attorney's theories and strategies are "reflected, of course, in interviews, statements, memoranda, correspondence, briefs, mental impressions, personal beliefs, and countless other tangible and intangible ways � aptly though roughly termed by the Circuit Court of Appeals in this case [153 F.2d 212, 223] as 'Work product of the lawyer.'"  Hickman v. Taylor, 329 U.S. 495, 511 67 S. Ct. 385, 393-94 (1947).


     �  Miller v Harpster, 392 P.2d 21, 23 (Alaska 1964).


     �  Van Allen b. Anchorage Ski Club, 536 P.2d 784, 788 (Alaska 1975).


     �  Beaumaster v. Crandall, 576 P.2d 988, 996 (Alaska 1978).


     �  McKribben v. Mohawk Oil Co. Ltd., 667 P.2d 1223, (Alaska 1983)


     �  Security Industries, Inc.  v. Fickus, 439 P.2d 172 (Alaska 1968).


     �  Alaska Evidence Rule 703 provides:


	The facts or data in a particular case upon which an expert bases an opinion or inference may be those perceived by or made known to the expert at or before the hearing.  Facts or data need not be admissible in evidence, but must be of a type reasonably relied upon by experts int he particular field in forming opinions or inferences upon the subject.


     �  The Commentary to Alaska Evidence Rule 703 provides illustrative examples of the kinds of information reasonably relied upon by a physician in reaching a medical opinion: "information about the patient from numerous sources and of considerable variety, including statements by patients and relatives, reports and opinions from nurses, technicians and other doctors, hospital records and x-rays"


     �  See, Alaska Evidence Rule 705.


     � See, Commentary (a) to Alaska Evidence Rule 705. 


     �  McKribben, 667 P.2d at 1231, quoted with approval in Venables, supra.


     �  See also Bright, supra.


     �  Security Industries, 439 P.2d at 180, n. 35 (quoting J. Friedenthal, "Discovery and Use of an Adverse Party's Expert Information" 14 Stan.L.Rev. 455, 484-85 (1962).


     �  Civil Rule 26(b)(5).


     �  Employer's March 31, 1999 document production, "Bates" page number 285. 


     �  See, ER 702(a).


     �  ER 401 provides: "Relevant evidence means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence."  (Emphasis added.)


     �  AS 23.30.095(e).


     �  Employee argued we should require Employer to produce its physician's bills to ascertain whether they comply with AS 23.30.095(f). We have never held that subsection .095(f) applies to an employer's or the board's expert medical witnesses.  See Stark v. Stark Lewis Company, AWCB Decision  No. 93-0111 (May 6, 1993).


     �  See ER 613(a).


     �  John Strong, McCormick on Evidence, § 39 at 52 (4th ed. 1992).


     � "Cross examination of an expert directed at establishing bias through financial interest is proper.   In this context the cross-examiner may seek to establish (1) financial interest in the case at hand by reason of remuneration for services, including services performed which enable him to testify, (2) continued employment by a party, or (3) the fact of prior testimony for the same party or the same attorney."   McCormick, § 13 at 252.


     �  Short, supra.


     �   AS 23.30.110.


     �  AS 23.30.155(e) and (o).


     �  See, AS 21.27.010-460 and 21.36.010-460.


     �  AS 21.27.320-450. 


     �  AS 21.27.405-460.  


     �  As to the argument that the lack of a necessary license may be relevant to a claim of frivolous and unfair controversion under subsection 155(o), see discussion post.


     �   Dougan v. Aurora Electric Inc., AWCB Decision 99-0113 (May 14, 1999).


     �  See discussion post.


     �  Whether a person holds a license issued by the Division of Insurance is a matter of public record.  If Employee believes adjuster Phillips was adjusting his claim without a necessary license, we believe his proper remedy is to present his allegation to the Division of Insurance.


     �  Employee conceded these documents had been produced by Employer, but also sought our order imposing a continuing duty on Employer to provide these documents.


     �  Young v. Silver Bay Logging, Inc., AWCB Decision No. 88-0115 (May 5, 1988).


     �  Kruesi v. Norm Aubuchon, Inc., AWCB Decision No. 92-0158 (June 23, 1992).


     �  See, Arnold and Civil Rule 26(b)(3), supra.


     �  AS 23.30.095(h) provides:  


	Upon the filing with the board by a party in interest of an application or other pleading, all parties to the proceeding must immediately, or in any event within five days after service of the pleading, send to the board the original signed reports of all physicians relating to the proceeding which they may have in their possession or under their control, and copies of the reports shall be served by the party immediately on the adverse party.  There is a continuing duty on the parties to so file and serve all the reports during the pendency of the proceeding.


     �  See, 8 AAC 45.052 defining the parties' continuing duty to file and serve medical reports. 


     �  See discussion supra at 14.


     �  Buswell, supra; Fults supra.


     �  Buswell, supra, (holding 8 AAC 45.120 is not intended to restrict the earlier exchange of documents).


     � Apted v. Pacific/Gradney, J.V., AWCB Decision No. 93-035 (February 12, 1993) Sulkosky, supra; Cotter v. Ketchikan Pulp Co., AWCB Decision No. 89-0172 (April 5, 1989.)  Clark,  supra.


     �    Loyal Order of Moose, Lodge 1392 v. International Fidelity Insurance Co., 797 P.2d 622, 628, n.14 (Alaska 1990)(loss reserve information discoverable in claim of bad faith inaction by a surety of a construction bond).


     �  See AS 21.18.090.


     �  Granus, supra; Smart supra.


     �  AS 23.30.155(e) provides:


	If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added tot he unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless . . . [the employer timely files a controversion of the right to compensation] or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had not control the installment could not be paid within the period prescribed for payment.


     �  SLA 1988, ch. 79 sec. 26.


     �  SLA 1988, ch. 79 sec. 29.


     �  Alaska Transp. Comm'n v. AIRPAC, Inc., 685 P.2d 1248, 1253 (Alaska 1984)


     �  Rydwell v. Anchorage School District, 864 P.2d 526, 530-31 (Alaska 1993)


     � 8 AAC 45.182 provides in pertinent part:


	    (d) After hearing a party's claim alleging an insurer or self�insured employer frivolously or unfairly controverted compensation due, the board will file a decision and order determining whether an insurer or self�insured employer frivolously or unfairly controverted compensation due. Under this subsection, 


	      (1) if the board determines an insurer frivolously or unfairly controverted compensation due, the board will provide a copy of the decision and order at the time of filing to the division of insurance for action under AS 23.30.155 (o); or 


	    (2) if the board determines a self�insured employer frivolously or unfairly controverted compensation due, the board will, at the time its decision and order are filed, provide a copy of the decision and order to the commissioner's designee for the self�insured employer records for consideration in its renewal application for self�insurance.


	    (e) For purposes of this section, the term "compensation due," and for purposes of AS 23.30.155 (o), the term "compensation due under this chapter," are terms that mean the benefits sought by the employee, including but not limited to disability, medical, and reemployment benefits, and whether paid or unpaid at the time the controversion was filed.





     �  "In Crawford and Co. v. Vienna, 744 P.2d 1175, 1178 (Alaska 1987), several workers brought a workers; compensation suit against Crawford and Co. (Crawford), an insurance adjuster.  The Alaska Supreme Court held that Crawford was neither an insurer nor employer which was responsible for payment of benefits under the Act.  The court further held there was 'no legal basis' for the workers to bring suit against Crawford.  Accordingly, they concluded the suit was frivolous."  Cress, supra.


     � Cress, supra, quoting Davis v. Oklahoma Dept. of Corrections, 526 F. Supp. 5 (D.C. Okla. 1980).


     �  Anderson v. Alaska Pulp Corporation,AWCB Decision No. 92-0031 (February 12, 1992)(exercising its discretion under AS 23.30.155(h) to refer an allegation that insurer mistreated employee because of bad feelings about employee and his attorney to the division of insurance.); Kimbrel v. Industrial Boiler & Controls, Inc., AWCB Decision No. 98-0062 (March 20, 1998)(denying a claim for penalties where employer had a "rational legal and grammatical argument for its interpretation".)


     �  Sumner v. Eagle Nest Hotel, AWCB Decision No. 92-0097 (April 17, 1992).


     �  Lincoln v. TIC - The Industrial Co, AWCB Decision No. 97-0212 (October 20, 1997).


     �  Stair v. Pool Arctic Alaska Drilling, AWCB Decision No. 98-0092 (April 13, 1998).


     �  See e.g., Abbey v. Veco, Inc., AWCB Decision No. 93-0109 (May 4, 1993); Christie v. Rainbow King Lodge, AWCB Decision No. 94-000 (May 12, 1994)("We find the concept [of frivolous and unfair] is the same as [not] [sic] filing a controversion in "good faith" which was addressed by the court in Stafford v. Westchester Fire Ins. Co. of N.Y., Inc., 526 P.2d 37,42 (Alaska 1974) and Harp v. Arco Alaska, Inc., 831 P.2d 352 (Alaska 1994)[sic]."); Sulkowsky v. Morrison-Knudsen, AWCB Decision No 97-0179 (August 19, 1997)(the concept of frivolous or unfair, "is the same as [not][sic] filing a controversion in good faith."); Moreno v. Peking Chinese Restaurant, AWCB Decision 97-0180 (August 21 1997)(the concept of frivolous or unfair, "is the same as [not][sic] filing a controversion in good faith.").


     � See AS 23.30.095(c) and  8 AAC 45.082(f).  8 AAC 45.082(f) establishes a maximum number of weekly outpatient treatments an employer is required to pay for and further provides, "[u]pon request, and in accordance with AS 23.30.095(c), the board will, in is discretion, approve payment for more frequent treatments."


     �  But cf., Phillips v. Nabors Alaska Drilling, Inc., 740 P.2d 457, 462 (Alaska 1987) (reversing a 155(e) penalty on a retroactive compensation rate increase under AS 23.30.220(a)(2), the court stated "[i]n order to impose a penalty, however, we must find the statute requires an employer to pay the higher benefit" without an award.)


     �  Waddel v. Eagle Hardware & Garden, Inc., AWCB Decision No. 98-0206 (August 11, 1998)(Board Member Hagedorn dissenting).


     �  Nava-Shepard v. Fairbanks Memorial Hospital, AWCB Decision No. 99-0108 (May 12, 1999); see also, Worth v. City and Borough of Juneau, AWCB Decision No. 0121 (May 27, 1999); AWCB Decision No. 0131 (June 16, 1999).


     �  Harp, 831 P.2d  at 358.


     �  Id.


     �  We note the Harp standard for deciding whether a controversion was filed in "good faith" under AS 23.30.155(e) is very similar to the substantial evidence standard for overcoming the presumption of compensability in AS 23.30.120. (Compare Harp, 831 P.2d at 358, with Louisiana Pacific Corp v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).)   We further note that on occasion Justices of the Alaska Supreme Court can disagree on what constitutes substantial evidence to overcome the presumption of compensability. (See e.g., Osborne Construction Company v. Jordan, 904 P.2d 386 (Alaska 1995)(J Eastaugh and Compton dissenting). Were an insurer to have controverted a benefit (before September 15, 1995) based on the evidentiary analysis which was embraced by the dissenting Justices in Osborne, under the "Harp reasoning" approach to the application of 155 (o) we would nonetheless, have been required to find the insurer "frivolously or unfairly" controverted benefits and referred the insurer to the Division of Insurance.


     �  Fay v. Point McKenzie Construction Management, AWCB Decision 99-0032 (February 10, 1999);  Miller v. Petersburg Cablevision, AWCB Decision No. 95-0042 (February 16, 1995).





