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)
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)
DECISION AND ORDER
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)
AWCB CASE No. 9703757

PACIFIC PARTITION,



)









)
AWCB Decision No. 99-0164




Employer,


)          Filed in Anchorage, Alaska








)          August 4, 1999



and




)








)

FREMONT COMPENSATION/


)

INDUSTRIAL INDEMNITY CO. OF ALASKA,
)








)




Insurer,


)




  Defendants.


)

__________________________________________)


We heard Employee's claim for benefits at Anchorage, Alaska on April 13, 1999.  Attorney Joseph Kalamarides represented Employee.  Attorney Elise Rose represented Pacific Partition Inc. and Fremont Compensation ("Employer").  Employee requested we leave the record open to permit him to file an amended affidavit of attorney's fees and costs. Employer did not oppose this request.  Accordingly, we closed the record on the day of our next regularly scheduled hearing, on April 27, 1999.


ISSUES
1.
Did  Employee's injury arise out of and in the course of his employment?

2.
Is Employee entitled to payment of his attorney's fees and legal costs?



SUMMARY OF THE EVIDENCE

Employee is a thirty-six year old journeyman carpenter.  Since 1990, most of his work has been installing sheetrock and suspended ceilings.  On March 12, 1997, he filed a notice of low back injury that he alleged occurred on March 6, 1997.  


Employee testified that in March 1997 he was employed installing lead lined sheetrock at the Elmendorf Air Force Base hospital.  He estimated each piece of sheet rock to weigh approximately 350 pounds.  Teamed with another crew member, he carried, cut and installed eight to twelve sheets per day.  Employee testified that on March 6, 1997, while carrying sheetrock, he felt a "stretching" and instant pain in his back and, to a lesser degree, in his shoulder.  Employee testified he thought he had pulled a muscle, and he would be "good as new" in few weeks.  He reported the injury to Phillip Calhoun, his foeman, who put him on light duty work for a few days.  


Employee testified following his injury he continued to work, doing "high work" hanging smaller pieces sheetrock, but felt his back pain getting worse.   On March 12, 1997, he advised his supervisor of increased back pain, filed a notice of injury, and left work to seek medical care. 
On March 13, 1998, Employee presented at a First Care facility, complaining of low back pain.  M. Petakis, M.D., diagnosed a lumbar sprain and prescribed the pain medication Tylox
 and hot soaks.  Dr. Petakis restricted Employee to light duty work for two or three days.

 
In a written statement given to Edward Voke, M.D., the Board's Second Independent Medical Examiner (SIME), Employee wrote he was contacted that evening by Barry Lehinger, the job superintendent and asked to return to work "because he didn't want any time loss accidents on his job."
  Employee testified he was able to return to lighter duty work with the aid of pain medication.  


On March 15, 1997, Employee returned to First Care complaining of continued pain and requested more pain medication.  Employee reported to John Quimby, M.D., he had constant low back pain, but no pain radiation, numbness or difficulty voiding.  Dr. Quimby reported in his examination he found Employee "does not appear to have extensive upper body strength."  Dr. Quimby denied further narcotic medication and recommended physical therapy.  Employee declined physical therapy, and stated "my back always gets better in a few weeks."   In a follow-up call to First Care, Dr. Vander-Steen authorized refill of Employee's Tylox prescription.


On March 18, 1997, Employee sought treatment for extreme low back pain with radiation to the lower right extremity from James J. Pizzadili, D.C.  Dr. Pizzadili reported he found Employee had a positive bilateral straight leg raising test, positive foraminal compression test and antalgic posture.  Dr. Pizzadili diagnosed a lumbar strain/sprain.


Dr. Pizzadili's chart notes did not refer to neck, shoulder or arm pain, however, Dr Pizzadili ordered x‑rays of his lumbar, thoracic, and cervical spine.  On March 19, 1997, George H. Ladyman, M.D., a radiologist, read Employee's x-rays as showing reversal of the normal lordotic curve of the cervical spine with slight joint narrowing at C6-7, mild curvature of the thoracic spine and a normal lumbar spine. 


On March 18, 1997, Dr. Pizzadili treated Employee with muscle massages and chiropractic adjustments.  Dr. Pizzadili reported he responded well to the "myofacial release to reduce soft tissue adhesions" and chiropractic adjustment. Dr. Pizzadili released Employee to regular work on March 18, 1997.   He noted Employee reported "soreness" after a second treatment on March 20, 1997.  Employee testified Dr. Pizzadili's second massage and adjustment of his low back and neck caused him "excruciating pain," and he declined further treatment from Dr. Pizzadili for that reason.  Employee testified he thought his problem was muscular and would go away.   


Employee testified his low back and neck remained very sore.  In his statement for Dr. Voke he stated he continued doing "light duty" work, taking more than twelve aspirin a day, and pain medications given to him by fellow workers.  He stated "all the guys on my crew knew what kind of pain I was in and did everything they could to help me."


Employee testified he was laid off by Employer for about two weeks in April 1997, during which he time he did a "side job" building cabinets.  He testified when he left Employer his low back and neck were very sore, and remained the same during his layoff.  Employee returned to work for Employer doing fire and sound caulking, which he characterized as light work, but mostly overhead.  He testified his back was stiff during this time and he had pain between his shoulders and arm weakness, but he did not seek medical treatment because he thought it would go away and he did not want to jeopardize his job.  Employee was terminated on  May 23, 1997.  



Employer's chief executive officer, John Berggren testified concerning Employer's safety policies and practice.  He stated that when a notice of injury was received, the affected employee would not be permitted to return to work without a doctor's authorization.  Berggren testified he never met Employee, but he enjoyed a reputation as a good worker. 


Kenneth Andrews worked as Employer's safety coordinator until March 1998.  He testified to having observed and spoken with Employee twice a week following his return to work in March 1997.  Andrew's testified Employee told him he was "ok" and never complained of, or appeared to be in pain.  Andrews testified he had no indication that Employee was not capable of performing his duties as a sheetrocker.  Andrews also testified he did not seek out Employee, or monitor his performance during April or May of 1997


Garret Towle, Employee's foreman during periods of time from March to May 1997  testified that the "lead board" Employee was installing weighed approximately 175 pounds per sheet.  He testified he observed Employee three of four times a week following his return to work in March, and that Employee did not complain of pain or seem unable to do his work, and generally did a fine job.  He testified during this period Employee was assigned to do "topping out" and caulking which he described as lighter duty work.  Towle testified that he never encouraged Employee to return to work to avoid a time loss claim and, in his experience, Employer did not "black ball" workers for filing compensation claims.


Philip Calhoun, another of Employee's foreman during the period from March to May 1997, denied having called Employee in March 1997 to request that he return to work to avoid a time loss claim.  He testified that when Employee returned to work on March 18, 1997 with a physician's full duty work release, Employee continued his regular duties with no apparent problems.  Calhoun testified he would have been aware if Employee were having difficulty performing his duties because of back pain or weakness, and he had no such information.  Calhoun testified, if he had received notice that Employee was working in pain or had weakness, it would have been reflected in the daily job reports, and he would have taken or directed Employee to go to the doctor.  Calhoun confirmed there was fire caulking work in the hospital job, and that caulking is lighter duty work than installing sheetrock, but he could not confirm whether or not Employee had been assigned to perform caulking work.  Finally, Calhoun testified Employee was a good worker, and if Employee told him a job was done, Calhoun would believe him and believe the job had done correctly. 


Following his May 23, 1997 lay off from Employer, Employee went to work for Teico Acoustical, on or about May 27, 1997.  His work at Teico consisted mostly of cutting sound deadening panels and light aluminum mounting track.  Employee described his work as "very light duty" which involved minimal climbing and only about ten percent overhead installation work.  [Prince Depo. at 37-38.]


On June 9, 1997, Employee sought treatment form Gary L. Child, D.O., complaining of pain in his neck, shoulders and upper back with tingling in his left arm and numbness of the fingers.  Dr. Child diagnosed degenerative disc disease and a cervical strain.  He read cervical x-rays to show a reversal of the lordotic curve with some disc narrowing at C6-C7 and mild osteoarthritic spurring.  He prescribed Tylox for the pain.  On June 24, 1997, Dr. Child reported Employee had been working above his head lately which aggravated his upper back and neck spasms.  Dr. Child diagnosed scapulovertebral myositis and refilled his pain Tylox prescription.  On June 30, 1997, Dr. Child prescribed physical therapy and prescribed Darvocet, but denied Employee's request for additional Tylox.


On July 1, 1997, physical therapist Sharon Randall reported Employee related he had the "flu" two months earlier and had lain on the couch for twenty hours with two pillows, and then  experienced upper cervical pain and bilateral upper trapezius pain, greater on the left.  He also complained of left midscapular pain, anterior shoulder pain with numbness and tingling in his left hand, particularly his second and third fingers.  Employee reported decreased strength in his upper left extremity, an inability to lift heavy objects, and difficulty holding a screwdriver at work.  Ms. Randall noted Employee had significant atrophy of the upper left extremity.  There is no indication Employee complained of low back pain to the physical therapist or that any assessment of was made of his low back at this time. 


Employee testified that over the 1997 July Fourth holiday, he and his wife went camping at Nancy Lake in the company of two other couples.
  His weekend activities included riding a jet ski a couple of times around the lake.  He testified he did not have a jet ski accident, or other injurious event.  [Prince Depo. at 48.]  Nonetheless, at the end of the holiday weekend he had extreme back pain and could barely walk.  He attributed his pain to the poor quality of the hide-a-bed he was sleeping on and overexerting himself, and riding the water craft. [Id.]


On July 7, 1997, Employee sought medical treatment from Dennis M. Deleo, M.D., at North Care.  Employee complained of pain in his lower right lumbar spine, with numbness and tingling sensations over the right lateral anterior thigh.  [Deleo Depo., at 6.]  Dr. Deleo noted some weakness in his the right leg.  [Id.]  Dr. Deleo testified he probably did not ask Employee whether he had a history of back problems or prior back injuries.  [Deleo Depo. at 8-9.]  Dr. Deleo diagnosed a possible herniated intervertebral disc, ordered a CAT scan, and restricted Employee from work.  Although Dr. Deleo's reports and testimony do not mention Employee complaints about his neck or arm, Dr. Deleo ordered a CT scan of both his lumbar-sacral and cervical spine.


Nursing notes from Employee's July 7 North Care visit stated, "Jet skiing 2 days ago - fell on ski."  Dr Deleo's testified Employee told him he "had been in a jet ski accident at Big Lake."  [Deleo Depo. at 6.]  Dr. Deleo testified that Employee's presenting condition was "consistent with the jet ski injury,"  [Deleo Depo. at 7.] but, he also stated he did not discuss with Employee how the accident happened or the mechanics of the alleged accident.  [Deleo Depo. at 10.]  Dr. Deleo described North Care as a minor emergency care center that focuses on the immediate problem and does not take extensive medical history.  [Deleo Depo. at 8.]


Evon Prince, Employee's wife, testified the North Care nurse asked her what had happened.  Ms. Prince testified she told nurse Employee had ridden the jet ski over the weekend, but did not tell the nurse that Employee had a jet ski accident or other specific injurious event.  Ms. Prince said she had been aware of Employee's injury and his pain complaints since March 1997, but did not initially understand about back and neck injuries.  Although she testified Employee sometimes needed her help to get out of bed and dress, she testified she "bullied him" into going to work, by telling him her menstrual cramps and dental pain were worse than his back and neck pain, and she was going to work.  


John J. McCormick, M.D., read a July 8, 1997 CT scan of Employee's cervical spine as showing osteophytic degenerative changes extending into the left foramen at C6-7 resulting in moderate left foraminal stenosis.  He read the lumbar scan to show a large disc herniation at L4-5 and a massive effect on the right L4 nerve root.  On July 11, Dr. Deleo noted Employee needed an appointment with a neurosurgeon and reported Employee believed his condition was a compensable work injury.


On July 16, 1997 Lawrence Dempsey, M.D., a neurosurgeon, examined Employee.  Dr. Dempsey reported Employee stated he was injured on March 6, 1997 while lifting sheet rock.  And, after the March 1997 injury, he continued doing light duty work and experienced gradually increased back pain which reached a peaked, and then was replaced with very severe leg pain that prevented him from standing walking or sitting for long periods.  He also reported neck pain with weakness, numbness and pain in his left middle and ring finger.  Dr. Dempsey diagnosed lumbar radiculopathy due to L4-5 right nerve root compression with a "large free fragment" and cervical radiculopathy due to C6-7 nerve root compression.  On July 22, 1997 Dr. Dempsey performed a L4-5 micro-neurosurgical disckectomy and removed two free fragments which he described as "almost big enough to baptize."  Employee began treating with Leon Chandler, M.D., for pain.  On August 19, 1997, Dr. Dempsey performed a C6-7 cervical laminectomy and disc excision.  Employee reported a reduction of his symptoms following his surgeries and continues to treat with Dr. Chandler.  


In response to an inquiry from Mr. Kalamarides, Employee's attorney, Dr. Dempsey wrote:


1.  My diagnosis for Rolly Prince are lumbar radiculopathy due to disk herniation at L4-L5 right and cervical radiculopathy due to C6-C7 disk herniation.


2.  It is my medically reasonably certain opinion that Rolly Prince's injury of around 03-06-97 was a substantial factor in the causation of these two condition[s], assuming that he is telling the truth.


On July 30, 1998, Shawn Hadley, M.D., a physiatrist, examined Employee on behalf of Employer.  Dr. Hadley agreed with Dr. Dempsey's diagnoses of lumbar and cervical disc herniations, and his surgical treatment of these conditions.  [Hadley Depo. at 11]


Dr. Hadley reported Employee's low back complaints that were related to the March 6, 1997 work injury, were a recurrence of his previous back problems
 were "self limiting," and had resolved when he discontinued treatment with Dr. Pizzadili on March 20, 1997.  Dr. Hadley believed Employee's activities over the 1997 Fourth of July weekend caused his ongoing back pain, disc herniation and lumbar radiculopathy.  Dr. Hadley testified that in her opinion, the March 6, 1997 work incident was not a substantial factor in Employee's low back condition and his need for surgery.  [Hadley Depo. at 6.]  When asked to state the basis for this opinion Dr. Hadley testified:


Mr. Prince indicated that he had experienced low back pain after the March of 1997 injury.  And although he reported to me that he continued to have pain for -- for the duration, there's a significant gap in the medical records with respect to any follow up for low back complaints, even though Mr. Prince had had medical treatment for other conditions subsequent to that work injury.  [Hadley Depo. at 6-7.]

In Dr. Hadley's opinion, Employee's cervical disc herniation and upper extremity complaints were not related to the March 6, 1997 work injury.  When asked to state the basis for this opinion, Dr. Hadley testified:


It did not appear that Mr. Prince had started complaining about neck problems until approximately June of 1997, at which time he was seen by Dr. Child.  And the history obtained at that time was that . . . he had laid down for 24 hours and was having pain in his neck and shoulders, and he was having tingling in his arm.  Also his report of injury that . . . I gather that Mr. Prince had filled in his top part here, the notice to the employer, and this was dated 3/12/97, his - he filed with respect to low back pain and there was no mention of any neck pain or upper extremity symptoms at that time.  In addition, he had an examination by Dr. Quimby, and there was no indication of neck pain problems.  He had had visits with a chiropractor, Dr. Pizzadili, and there was no indication of neck or arm problems at that time either.  [Hadley Depo. at 8-9.]


Dr. Hadley reported Employee's ability to continue working after March 6, 1997 was inconsistent with a large lumbar disc herniation with radiculopathy.  She testified if Employee had herniated discs in his neck and low back on March 6, "he would have been fairly incapacitated" and could not have continued to work.  [Hadley Depo. at 15-17.]


Dr. Hadley also testified lifting and carrying heavy lead-lined sheetrock could cause disc herniations in the low back and neck. [Hadley Depo. at 12-13.]  Further, she testified in her experience, people with herniated discs can gradually get worse while they continue to work. [Hadley Depo. at 16.]  However, in Dr. Hadley's opinion, if Employee had herniated or injured his discs in his neck or back in March of 1997, he could not have continued to work.  [Hadley Depo. at 16-17.]  Nonetheless, Dr. Hadley agreed the question of whether Employee's injuries were work-related came down to a question of Employee's credibility.  She testified as follows:


Q:
Now you've explained on direct why you believe that the low back is not related to the lifting incidents on March 6th.  For both the back and the neck, does it get down to a question of whether you believe Mr. Prince or whether you do not believe Mr. Prince?


A:
I believe it does.


Q:
Okay.  So for example, Doctor, I don't know if you had a chance to review Dr. Voke's report.  It states he believes Mr. Prince.  And Dr. Dempsey says that they're related if you believe Mr. Prince.  So is that the real issue in this case?


A:  
I believe it is, yes.


Q:
Okay.  So if you were to believe Mr. Prince, and the facts that he explained to you, would your opinion be different than what you just stated on direct?


A:
With --- with some degree of discomfort.


Q:
Okay. Could you explain that?


A:
Well, because if I believe Mr. Prince, I cannot explain why there are so many discrepancies in the medical records in terms of the sequence of events, when he presented to various practitioners complaining of certain things, and also why on at least three occasions, or four occasions, that these practitioners attributed both his neck complaints and his low back complaints to events other than his work activities. [Hadley Depo. at 13-14]


Based on a medical dispute between Drs. Dempsey and Hadley concerning whether Employee's work injury of March 6, 1997 was a substantial factor in causing his lumbar and cervical disc herniations and his need for surgery, the parties stipulated to a Second Independent Medical Evaluation (SIME) under AS 23.30.095(k), by  Edward M Voke, M.D., an orthopaedic surgeon.   


Dr. Voke reviewed Employee's medical records, examined him and took a medical history.  At Dr. Voke's request, Employee prepared a written "personal statement," dated November 7, 1998, that described his work, physical symptoms and treatments beginning March 6, 1997, and submitted it to Dr. Voke.  Dr. Voke reported that Employee's history of chiropractic treatments prior to 1997 were "insignificant" and played no role in his current condition.
  Dr. Voke reported his opinion as follows:


After a thorough review of all medical records submitted plus a thorough history and physical examination which included a personal statement that I requested and that will be submitted with this report, it is my firm opinion that this gentleman's neck and low back problems which resulted in surgery was a direct cause and a substantial factor in the causation secondary to his work related injury of 3/6/97.

Dr. Voke based his opinion on Employee's statement that, following his March 1997 injury, he was employed at light duty work and "his neck was bothering him secondary to his industrial injury, but he did not report the pain because of the intensity of the low back problem.  He continued working until his accident with the jet ski[,] which to me represents an aggravation of his original March 1997 injury."  


Dr. Voke acknowledged the fact that Employee had sought treatment for his low back in March 1997, his neck in June 1997 and again for his low back in July, "secondary to a so-called jet ski accident," made determination of the causation of his spinal injuries problematic.  Nonetheless, Dr. Voke concluded as follows:


As Dr. Dempsey said, Mr. Prince's neck and low back problems are secondary to his industrial injury if you "believe him."  I feel this gentleman is a credible individual.  I do believe him, and I do not believe he is lying or fabricating his story for any particular secondary gain.  I think we have an individual that because of his occupation of reaching overhead and looking up has aggravated or injured significantly his neck and low back, and he reported it in March 1997.  He continued working light duty and did not want to take the time to be seen on a regular basis by a medical examiner until his aggravation with the flu regarding his neck and the jet ski situation.  His personal statement he has submitted at my request I believe helps me in formulating my opinion.

In Dr. Voke's view, Employee's bout of "flu" aggravated his pre-existing cervical spine condition. "His neck and low back were also bothering him and were certainly not normal prior to the so-called jet ski accident.  Again, I do not feel the jet ski accident is a new injury because of his past medical history.  . . .  The escapade with the jet ski aggravated his condition, but it was not a new injury.  The injury occurred on 3/6/97."


Dr. Voke testified Employee's need for back surgery arose because of his industrial injury in March 1997 and not because of the jet ski incident.  Dr. Voke testified it was not unusual or inconsistent with having suffered herniated discs on March 6 1997, that Employee was able to continue working.  Dr. Voke testified that whether an person is able to work with herniated discs depends on the individual. Dr. Voke stated he believed Employee returned to light duty work after March  6, but even if Employee had returned to heavy work, it would only be a part of the puzzle and would not change his opinion that Employee's need for surgeries arose from his March 1997 work injury.


Dr. Voke testified that in reaching his conclusion the July 4th jet ski experience only aggravated Employee's underlying disc condition, he relied on Employee's statement that he rode the jet ski around the lake a few times and did not have a jet ski accident.  He testified that, in addition to Employee's statement, he also relied on the absence of any medical record of a traumatic injury, such as a contusion or broken bones. 


Dr. Voke stated he requested Employee write out a personal statement to help him ascertain whether Employee's story was credible and characterized his reliance on it "one part of the puzzle" to determine whether Employee had a legitimate work injury.

ARGUMENT OF PARTIES.


Employer argued the presumption of compensability in AS 23.30.120(a) does not apply to Employee's claim for a neck injury because he did not file timely notice of this injury.  AS 23.30.120(b).  Employer argued Dr. Hadley's opinions are substantial evidence that rebut the presumption that Employee's lumbar injury was work-related.  Employer argued Employee is not a credible witness because he has given varying and inconsistent statements concerning the causes of his injuries.  Employer also argued the gaps in time between when Employee sought treatment, his failure to report neck symptoms to physicians who treated his low back, and his failure to report back symptoms to physicians treating his neck, and his ability to continue working at a satisfactory level of performance after March 6, 1997, are inconsistent with his spine injuries being related to the March 6, 1997 work injury.


Finally, Employer argued we should not rely on Dr. Voke's opinion because he improperly solicited a written statement from Employee, and based his medical opinion on his personal conclusion that Employee's was credible.  Employer asserted Dr. Voke and Dr. Dempsey's credibility determinations improperly intrude on the Board's responsibility to make credibility determinations.


Employee argued the presumption of compensability applies to both his low back and neck injuries.  He asserted we should rely on the opinions of Drs. Dempsey and Voke who found Employee's statements credible, and therefore concluded both his spinal injuries were work-related.

   
Employee asserted he was able to continue working with his injuries because was he was taking pain medication and had been assigned to lighter duty work after his March 6, 1997 injury.  Employee argued the severe back pain he felt in March 1997, initially masked the severity and pain of his neck injury, although he testified he felt neck and shoulder pain and progressive left arm weakness after the March 6, 1997 work injury.  He argued that after several weeks of overhead caulking work and his flu episode, his neck pain became more prominent and he then sought neck treatment.  Employee asserted the North Care notes and Dr. Deleo's recollection were erroneous, there had been no jet ski accident or other traumatic event during the 1997 July Fourth weekend.  


Employee pointed out the Board's written instructions to Dr. Voke permitted Employee and Dr. Voke to communicate "as necessary to complete the examination," therefore, it was not improper for Dr. Voke to request a written, versus an oral, factual history from Employee.  Employee argued by securing a written factual statement, which was provided to the Board and the parties, the facts Dr. Voke relied on in reaching his conclusions were both more accurately preserved and provided Employer a better opportunity to cross-examine both Employee and Dr. Voke, than would have been possible if Dr. Voke had based his opinion Employee's oral statements.


At the hearing, Employer and Employee stipulated that the only issues before the Board were: (1) whether Employee's injuries arose out of and in the course of his Employment, and (2) whether Employee is entitled to an award of attorney's fees and legal costs. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW

To decide a claim for compensation we apply the presumption in AS 23.30.120, which provides in pertinent part as follows:


(a)  In a proceeding for the enforcement of a claim for compensation it is presumed, in the absence of substantial evidence to the contrary, that

 

(1)  the claim comes within the provisions of this chapter;



(2)  sufficient notice of the claim has been given;  



. . . 


(b)  If delay in giving notice is excused by the board under AS 23.30.100(d)(2), the burden of proof of the validity of the claim shifts to the employee notwithstanding the provisions of (a) of this section.

 Applying the presumption of compensability is a three step process.
 


In the first step we must decide whether Employee produced sufficient evidence to raise the presumption that he is entitled to benefits.  To raise the presumption, Employee need only adduce "some" "minimal" relevant evidence
 establishing a "preliminary link" between the injury and employment.
  To determine whether Employee established the preliminary link, we only consider evidence tending to establish the link.  We do not assess the credibility of Employee's evidence,
 and disregard competing evidence.
  If Employee's evidence established the preliminary link, we presume his injuries are compensable, and the burden of producing contrary evidence shifts to Employer.


In the second step, we must determine whether Employer met its burden of producing contrary evidence.
  To rebut the presumption, Employer must produce "substantial evidence" that "either, 1) provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or 2) directly eliminates any reasonable possibility that the employment was a factor in the disability."
  "Substantial evidence" is such relevant evidence a reasonable mind might accept as adequate to support a conclusion.
 


Employer evidence that simply points to other possible causes of Employee's injury or disability, without ruling out work-related causes, cannot overcome the presumption of compensability.
  In claims based on technical medical considerations, medical evidence is often necessary.
  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved."
 


Because the presumption shifts only the burden of production to Employer, and not the burden of proof, we examine Employer's evidence in isolation.
  We defer questions of credibility and the weight to give Employer's evidence until after we have decided whether  Employer has produced a sufficient quantum of evidence to rebut the presumption.
  Employer can rebut the presumption of compensability by presenting a qualified expert who testifies that in his or her opinion, the claimant's work was probably not a substantial cause of the disability.
  If the presumption does not apply, or Employer produced substantial evidence rebutting the presumption of compensability, the presumption drops out, and we move to the third step.
  


 
In the third step, Employee bears the burden of proving all elements of his claims by a preponderance of the evidence.
  The party with the burden of proving asserted facts by a preponderance of the evidence must "induce a belief" in the mind of the trier of fact that the asserted facts are probably true.
  


We find it is undisputed that Employee felt back pain as a result of lifting lead-lined  sheetrock on March 6, 1997.  We further find it is undisputed that, as of July 16, 1997, Employee had herniated discs in his lumbar and cervical spine and that Dr. Dempsey's surgeries were reasonable treatments for these conditions.  We find whether the herniated discs in Employee's lumbar and cervical spine are causally related to Employee's March 6, 1997 sheetrock lifting incident is a complex medical question requiring expert medical testimony.  


In the first step of the presumption analysis we are required to put aside questions of credibility, disregard competing evidence, and consider only evidence tending to establish the link between Employee's work and his low back injury.  Applying this standard to Employee's evidence, we find on March 6, 1997 Employee immediately felt pain in his low back and, to a lesser degree, in his shoulder; that after Dr. Pizzadili's neck and back treatment he was in excruciating pain; that following his return to work on March 14, 1997, he performed lighter work, with pain in his neck and low back that was made tolerable by medications; that during April and May he did mostly overhead caulking work which aggravated his neck and shoulder pain with progressive weakness in his left arm.  We must also assume there was no jet ski "accident" over the July 4th weekend.  Since we must assume the Employee's evidence is credible, we find the medical opinions of Drs. Voke and Dempsey, that Employee's work-related lifting incident was a substantial factor in causing his cervical and lumbar disc herniations constitute sufficient evidence to establish the preliminary link between his March 6, 1997 sheetrock lifting incident and Employee's lumbar disc herniation.  We therefore presume his low back injury is compensable, and the burden of producing contrary evidence shifted to Employer.  If the presumption of compensability applies to Employee's cervical injury, the foregoing evidence would establish the preliminary link between the March 6 lifting incident and his neck injury.


Employer argued that Employee's March 12, 1997 notice of injury for "lower back pain" only applied to the injury to his lumbar spine, and it had no notice of a neck injury until November 29, 1997, when Employee filed Worker's Compensation Claim.  Under AS 23.30.100 Employee had a duty to give Employer written notice of his injury within thirty 30 days.
  However,  AS 23.30.100(d)(3) provides "[f]ailure to give notice does not bar a claim under this chapter . . . (3) unless objection to the failure is raised before the board at the first hearing of a claim for compensation in respect to the injury or death."  


We find from a review of Employer's answer, controversions, the prehearing conference summaries, its prehearing briefing and hearing arguments that Employer did not raise the Employee's failure to give timely notice of a neck injury as bar to Employee's claim.  At hearing, Employer argued Employee's failure to give notice of his neck injury denied Employee the benefit of the presumption of compensability for this injury.  We find it unnecessary to decide whether Employee enjoyed the benefit of the presumption in AS 23.30.120(a) for his neck injury because, as discussed below, even if the presumption does apply to the neck injury, Employer produced substantial evidence that the March 6, 1997 lifting incident was not a substantial factor in causing his cervical disc herniation or his need for neck surgery.  Thus, even if the presumption of compensability applied to the neck injury, it would have been rebutted and dropped out.


Viewing Employer's evidence in isolation, and deferring questions of credibility and/ the weight it should accorded, we find Employer produced substantial evidence to rebut the presumption that Employee's lumbar and cervical spine injuries are compensable.  In reaching this conclusion we rely on Dr. Hadley's opinion that the March 6, 1997 lifting incident was not a substantial factor in causing the herniated discs in Employee's his neck or low back.  We also rely on Dr. Hadley's opinion that if the March 1997 work incident had caused disc herniations, Employee would have been incapacitated and could not have continued to work and the testimony of Employee's supervisors that they saw no indications he was in pain or unable to perform his duties as a sheetrocker following his return to work on March 18, 1999.  We also find Dr. Deleo's testimony that Employee told him he injured his back in a jet ski accident, and that Employee's injuries were consistent with injuries suffered in a jet ski accident, is additional  evidence that Employee's injury did not arise in the course and scope of his work.  We find the testimony of Drs. Hadley and Deleo are substantial evidence rebutting the presumption of compensability. 


We find the presumption that Employee's low back and neck injuries were compensable was rebutted by Employer's evidence.  Therefore, conlcude Employee has  the burden of proving he suffered a compensable "injury" to his low back and to his neck by a preponderance of the evidence.  


Under the Workers' Compensation Act (Act),  "injury" means accidental injury or death arising out of and in the course of employment.
  A work-related injury that aggravates or accelerates a pre‑existing disease or condition is compensable, if it is a substantial causal factor in bringing about the harm or disability at issue.
  Similarly, if an earlier compensable injury is a substantial factor contributing to the later injury, then the later injury is compensable.
  In Osborne Construction Company v. Jordan, 904 P.2d 386, 390 (Alaska 1995) the Alaska Supreme Court stated:


Under Alaska law, a disability arising after a non-work-related injury is still compensable if an earlier work-related injury substantially contributed to the employee's disability.  See Walt's Sheet Metal v. Debeler, 826 P.2d 333, 335 (Alaska 1992).  Thus[,] the fact that an employee has suffered a non-work-related injury does not, standing alone, rebut the presumption of compensability.  Alaska Pacific Assur. Co. v. Turner, 511 P.2d 12, 14 (Alaska 1980) (holding that where an employee suffers a work-related injury and then suffers an aggravation unrelated to his employment, the employer must show what the work-related injury was not a "substantial factor contributing to the later injury" in order to rebut the presumption of compensability)


A work-related injury is a substantial factor in the disability if it is shown that (1) "but for" the employment the disability would not have occurred, and (2) reasonable persons would regard the employment as a cause and attach responsibility to it.
   Under the "but for" test, "the claimant need only prove that the aggravation, acceleration or combination was a substantial factor in the resulting disability."
 


The central question we must decide is whether Employee's March 6, 1997 lifting incident was a substantial factor in the low back and/or neck herniations Dr. Dempsey diagnosed on July 16, 1997.  Drs. Dempsey and Voke opined that it was, Dr Hadley concluded it was not.  Despite their different conclusions. we find the opinions of Drs. Dempsey, Voke and Hadley are all predicated on their respective conclusions concerning whether Employee's testimony and statements of the fact regarding his symptoms, his work activities, and his recreational activities between March 7, 1997 and July 16, 1997 were accurate and credible.   It is Employee's burden to show it is more probable than not that his statements of fact, and especially the facts relied on by Drs. Dempsey and Voke, were accurate and credible.  To make this determination we must weigh Employee's testimony and statements of fact against the other evidence in the record, particularly the medical record.  We will also examine the  "discrepancies" in the medical record Dr. Hadley testified would have caused her "some degree of discomfort" with believing Employee, specifically that Employee presented to different physicians with differing complaints, and her conclusion that the medical record indicated that on "three of four occasions" physicians attributed Employee's neck and low back complaints to events other than his work. [Hadley Depo. at 13-14.]
 


Employee first presented to Dr. Petakis at First Care on March 13, 1997, with a complaint of low back pain from lifting lead lined sheetrock.  Dr. Petakis diagnosed a back strain  and prescribed Tylox.  Employee returned to First Care for a prescription refill and was examined  by Dr. Quimby.   Dr. Quimby reported his examination revealed Employee did not appear to have extensive upper body strength.  We find Dr. Quimbey's objective finding that a thirty-four year professional sheetrocker who, by his own testimony and that of his supervisors, was capable (with the help of one other man) of lifting and carrying pieces of sheetrock which weighed either 175 or 350 pounds each, did not appear to have upper body strength, is evidence of a neck or upper extremity injury in March 1997.   We find the Drs. Petakis and Quimbey's records are consistent with Employee's testimony regarding the work relationship of his back pain.  We find Dr. Quimby's objective finding of a lack of upper extremity strength is consistent with Employee's testimony that he felt shoulder pain, to a lesser degree, after the March 6, 1997 lifting incident.


Dr. Quimbey reported Employee declined physical therapy because his back always gets better in a few weeks.  We find this statement is consistent with Employee's testimony.  We further find Drs. Petakis and Quimbey's diagnosis of a back strain is consistent with Employee's testimony that he believed his injuries were muscular, would resolve with time, and support Employee's explanation for not pursuing additional medical treatment for his back, particularly after Dr. Pizzadili's chiropractic treatment caused him excruciating pain.  


Dr. Pizzadili reported Employee "felt a back 'pull' when loading heavy sheets onto a truck, Thursday 3/6."  Employee's chief complaint was extreme lower back pain, however Dr. Pizzadili ordered x-rays of Employee's entire spine, which were read by Dr. Ladyman as showing a narrowing at C6-7, but a "normal" lumbar spine.  The scope of x-rays ordered by Dr Pizzadili and Dr. Ladyman's reading of those x-rays support Employee's testimony that Dr. Pizzadili provided tissue massage and chiropractic adjustment treatment to Employee's lumbar and cervical spine.  We find the scope of Dr. Pizzadili's treatment also supports Employee's testimony that he experienced shoulder pain related to the March 6th lifting incident.


We find the record does not support Dr. Hadley's conclusion that Employee's low back pain resolved after he declined further treatment by Dr. Pizzadili.  On the contrary, Dr. Pizzadili's physician's report of March 25, 1997 stated Employee's low back injury was work-related and, he was neither medically stable, nor discharged from treatment by Dr. Pizzadili, but rather "declined further care for his injury."  Given Employee's relatively young age, his testimony that he believed his back pain was muscular, his statements that his previous back pain resolved in a few weeks, his testimony that Dr. Pizzadili's treatment caused excruciating pain, and Employee's belief (whether justified or not) that seeking additional treatment for a work-related back injury could jeopardize his future employment, we find it more probable than not that he stopped seeking medical treatment for ongoing back pain in the hope and expectation that it would resolve on its own, and that Employee continued to suffer unresolved low back pain with radiation into his leg after Dr. Pizzadili's last treatment on March 20, 1997.  

 
We find the reports of Dr. Quimby and Pizzadili support Employee's testimony that on March 6, in addition to intense low back pain,  shoulder pain to a lesser degree, and are some evidence Employee had a cervical, as well as, lumbar injury on March 6, 1997.  We further find these physician's reports support Employee's testimony that the cause of his low back and upper extremity complaints were the work-related lifting incident.


Employee testified that after he returned to work on March 14, 1997, he was assigned to lighter duty work, "topping out." We find this is supported by the daily job records filed by Employer.
  Employee testified following his return to work after the two week layoff,  he did light work, caulking work.  We find, although the testimony of Employee's foreman, Calhoun, and the daily job records neither corroborate, nor contradict Employee's testimony regarding what work he performed during this period, this evidence does support that there was extensive caulking work on the Employer's job during this period and that caulking was lighter duty work.  We further find from Employee's testimony that caulking work was relatively less stressful to his low back than installing lead-lined sheetrock, and relatively more stressful to his neck and shoulders.  We find the nature of the work Employee was performing during the period of April and May 1997, is consistent with his testimony that during this period his low back pain became less prominent and his neck and upper extremity pain became more prominent. 


Employee was terminated on May 23, 1997, and presented to Dr. Child on June 9, complaining of pain in his neck, shoulders and upper back with tingling in his left arm and numbness.  We find Dr. Child's reports are very strong evidence that, at least as of June 9, 1997,  prior to the July jet ski incident,  Employee had severe neck pain and upper extremity numbness and tingling.  Further, although Dr. Child's reports do not contain a direct statement as to the cause of Employee's injury, on June 9 Dr. Child reported Employee is a sheetrock hanger and on June 24, reported "he has been working particularly over his head as of late, and he has aggravated spasms that he has in his back and neck."   We infer from Dr. Child's failure to attribute Employee's neck and arm difficulties to any other cause and repeated references in his reports to Employee's work, that Dr. Child believed Employee's neck injury was related to his work.  We find Dr. Child's report is slight, but additional evidence that Employee's neck injury was related to his work for Employer.  


By July 1, in addition to neck pain, upper extremity numbness and tingling, Employee reported to physical therapist Randall that he had decreased strength in his left arm, an inability to lift heavy objects and difficulty holding a screwdriver.  Randall reported Employee attributed his neck and upper extremity problems to remaining on the couch with the "flu" two months earlier.  There was no expert medical evidence that "flu" or laying on the couch caused Employee's cervical herniation.  We note Employee's reported "flu" incident coincided with the period of time when he testified he was doing mostly overhead caulking work. We find the factual record is consistent with  Dr. Voke's opinion that the "flu" and overhead work aggravated Employee's neck injury.   


We find from Employee's testimony, the medical records and our review of the entire case record, that is more probable than not that Employee suffered a work-related neck injury, as well as a work-related low back injury on March 6, 1997.  Further we find the medical and factual record is consistent with Employee testimony that neck pain and arm weakness superseded low back pain as his chief complaint.  


We also find we must give less weight to Dr. Hadley's conclusory opinion that Employee could not have continued to work after March 6, 1997, if he had herniated discs in his back and neck.  We give greater weight to the opinion of the SIME, Dr. Voke, that whether an individual is capable of working with herniated discs is dependant on the individual.  We find Employee had strong economic and personal incentives to continue working, and continued working with significant back and neck pain.  In making this finding we rely on the testimony of Employee's supervisors that he was a good worker, Employee's testimony that he feared his future employability in the sheetrocking trade would be adversely affected if he made a significant claim for a work-related spinal injuries, Employee's testimony that he believed his pain was muscular and would resolve in a few weeks without treatment, and medical records which indicate during the later part of March and all of June 1997 was  being prescribed narcotic pain medication, and Employee's testimony that he used non-prescription pain relievers heavily and received additional pain medications from his wife and co-workers enabled him to continue working with back and neck pain.  We also rely on our earlier finding that following his return to work in March 1997, Employee engaged in lighter duty work and his testimony that first his low back, and then his neck pain got progressively worse as he continued to working.  We further find, from both her testimony and demeanor, that Evon Prince's statements that she "bullied"  Employee into going to working with pain was credible and provided Employee with a strong personal motivation to continue working, regardless of his discomfort.


We find Berggren, Andrews, Towle and Calhoun were generally credible witnesses, but their evidence was of limited probity on the material issues.  We find Andrews' testimony that Employee told him he was "Ok" during the two weeks following his return to work in March, is credible.  We also find, given Employee's personal and economic incentives to continue working as long as possible, his inclination to minimize the seriousness of his injuries, his reticence to disclose continuing or significant pain to Employer, and the testimony of Employer's witnesses regarding Employer's practice of prohibiting an employees from working if they reported a work injury from working until they produced a physician's work release, that Employee's statement to Andrews that he was "Ok" in March 1997 is very little evidence that he had recovered from the lifting incident injuries or his lack of ongoing pain.   We find the testimony of Employee's foremen, Towle and Calhoun that Employee did not complain to them of ongoing pain, seemed able to continue performing his job, and that they would have known if Employee he had been experiencing weakness or pain is some evidence inconsistent with Employee being seriously injured in March 1997.  However, we find we must give less weight to the testimony of Towle and Calhoun because neither testified they worked closely with Employee or explained the factual basis for their conclusion they would have known if Employee had been working with pain.


Although, Employer's job records reflect a sensitivity to maintaining a good job safety record, we give little weight to Employee's testimony regarding Job Superintendent Lerhinger's alleged telephone call urging Employee to return to work to avoid a time loss claim.  We find no evidence that Employer "black balled" workers who reported job injuries.  However, we find from Employee's testimony that his work for Employer was job specific rather than as long term employee and that his fear of making a claim for a serious injury related more to the potential adverse effect on his general reputation for physical fitness and productivity in the sheetrock trade generally, than apprehension about reprisals or discrimination by Employer.  Finally, we also give some weight to Calhoun's testimony that if Employee told him he a job was done, Calhoun would believe him.


We find we must give less weight to Dr. Hadley's opinion that Employee was not credible because of discrepancies in the medical record relating to his complaints and varying physician statements of the causes for his complaints.   We would give Dr. Hadley's conclusion greater weight had Employee's medical record been generated by fewer physicians with greater continuity of care.  However, we find following his March 6, 1997 injury, Employee received only episodic care for specific acute complaints from several unrelated physicians.  He saw Dr. Quimbey twice and Dr. Petakis once at a First Care facility and  received two chiropractic treatments from Dr. Pizzadili before treating with Dr. Child in June.  We find there is no evidence any of these physicians sought or received a comprehensive medical or injury history or Employee's past medical records.  


We also find Dr. Hadley's assertion that "three or four" of Employee's physicians attributed his complaints to causes other than work is not accurate. We find the reports of Drs. Petakis, Quimbey, Pizzadili, and Child are consistent in that, to the extent they express any conclusions regarding the cause of Employee's back and neck complaints, they attribute or infer his complaints are related to the March 6, 1997 lifting incident or to his work as a sheetrocker.  The outstanding exception to this is Dr. Deleo.


Employee sought emergency care for disabling back pain on July 7, 1997 from Dr Deleo at North Care.  Dr. Deleo described North Care as "a minor emergency center and a kind of urgent care center" that focuses on the patient's immediate problem, unless the patient is forthcoming with other medical information.  He testified that the medical history North Care takes as "not always terribly extensive."  Based on Dr. Deleo's testimony, we find we may give little weight to the failure of the North Care records to include information regarding ongoing neck, shoulder, arm complaints or Employee's work-related back injury in March 1997, and the failure of Dr. Deleo to mention a potential work relationship of Employee's acute back symptoms.  
Employer relies heavily on statements in the North Care nursing notes and Dr. Deleo's notes relating to a jet-ski accident, as evidence that a jet ski accident occurred, was the cause of Employee's cervical and lumbar disc herniations, and as evidence that Employee's testimony that there was no jet ski accident, is not a credible.  We find do not find this evidence particularly probative of a jet ski accident or persuasive of Employee's lack of credibility.


Dr. Deleo's testimony is direct evidence that on July 7, 1997 Employee said he was injured in a jet-ski accident and we find no evidence Dr. Deleo is biased against Employee, or that his testimony was not truthful.  We find however, based Dr. Deleo's testimony concerning North Care's focus on providing emergency treatment of the specific presenting complaint, rather than on developing a medical or factual history of the injury or complaints, we must give less weight to Dr. Deleo's testimony than we would typically accord statements made to an attending physician for the purpose of securing medical treatment.  


Employee did not deny he rode a jet ski during the July 4th weekend and later experienced severe back pain.  Employee also does not deny that riding the jet ski may have aggravated his preexisting back and neck conditions.  However, both Employee and his wife testified there was no jet-ski "accident" and denied having told Dr. Deleo or the North Care nurse there had been an "accident."  Dr. Deleo testified Employee only mentioned a jet ski accident during his first visit, and they did not discuss the mechanics of the accident.  We find the only evidence of a jet ski accident is Employee's back pain, the North Care chart notes, based on statements allegedly made by Employee or his wife, and Dr. Deleo's testimony concerning what Employee told him during his first visit.  We find, as Dr. Voke noted, there is no direct medical evidence of a traumatic accident, such as broken bone or bruises.  Although Dr. Deleo testified Employee's back complaints were consistent with a jet ski accident, we find there no evidence regarding Dr. Deleo's experience with jet skis or jet ski accidents.  Further, based on the doctor's testimony that he did not discuss the mechanics of the accident with Employee and that he was unaware of Employee's history of back complaints, we find we must also accord Dr. Deleo conclusion that Employee's complaints were consistent with a jet ski "accident" less weight.  In the face of Employee and his wife's testimony express denial of a jet ski accident, we find the North Care chart notes and Dr. Deleo's testimony about what Employee said to him concerning  an accident, is only slight evidence that such an accident actually occurred.  We find it is more probable than not that Employee was not involved in a jet ski "accident" during the July 4th weekend.


Based on our observation of Employee's demeanor, a careful review of his testimony and factual statements, Employer's contrary evidence and our review of the entire record, we find Employee was a credible witness.  In reaching this conclusion, we give no weight to Dr. Voke's opinion concerning Employee's credibility.   We agree with Employer that determination of witness credibility is the exclusive province of the Board.  However, we find no merit in Employer's assertion that it was prejudiced by Dr. Voke's request that Employee provide him with a written "personal statement."  Our regulations expressly provide "the employee and the examiner may communicate as necessary to complete the examination."   8 AAC 45.092(i)(2).  Dr. Voke testified he thought Employee's written personal statement was necessary in order for him to answer the causation question posed by the parties.  We note Dr. Hadley, testified she based her opinion, in part, on her understanding of the factual record of Employee's work activities, recreational activities, and symptoms and her own conclusion that Employee's statements were not credible.  


Dr. Voke's report informed all parties that he had solicited Employee's written statement and included it with his report.  We find by having Employee write a personal statement, Employer had a much more accurate record of the facts on which Dr. Voke relied in reaching his conclusion, than would have been the case if Dr. Voke had simply summarized his conversations with Employee in his report.  Further, we find Employer used Employee's personal statement to cross-examine both Employee and Dr. Voke at hearing.  Thus, we find no evidence Employer was prejudiced by Dr. Voke's solicitation of a written statement of facts from Employee. 


We find Dr. Voke's opinion that Employee's work injury was a substantial factor in causing Employee's herniated discs and his need for surgery is entitled to greater weight than Dr. Hadley's.  We find, as the Board's SIME physician, Dr. Voke is free of any bias or interest in the outcome of this litigation.  We also find that Dr. Voke based his opinion on a more thorough and complete medical and factual history of Employee's work activities, symptoms and treatment history.   


Based on the opinions of Drs. Voke and Dempsey, our finding Employee was a credible witness, and our review of the entire record, we find Employee injured his low back and neck in the March 6, 1997 lifting incident.  We further find that, but for the March 6, lifting incident, Employee's back and neck would not have required surgery following his ride on a jet ski over the 1997 July 4th weekend.  We find from Employee's testimony concerning the nature of his work following the March 6 lifting incident, his history of ongoing back and neck complaints, and the fact Employee was being treated for neck, shoulder and arm complaints prior to the jet-ski incident that Employee's work injury substantially contributed to his disability.  We therefore find that Employee's neck and low back herniations arose out of and in the course of his employment and conclude these injuries are compensable under the Act.

EMPLOYEE IS ENTITLED TO ATTORNEY'S FEES AND LEGAL COSTS


Employee requested an award of actual attorney's fees under AS 23.30.145.
  The court has determined the purpose of subsection 145 is to ensure that attorney's fees are sufficient to compensate counsel for the work performed
 and fees should be fully compensatory and reasonable to ensure injured workers have competent counsel available to them.


Employee filed a timely affidavit and itemized statement of attorney's fees and legal costs in accordance with 8 AAC 45.180, and requested that we hold the record open for a supplemental statement of attorney's fees and legal costs. Employer did not object to holding the record open and was permitted an opportunity to file opposition to Employee supplemental statement of fees and costs.  Employer file or argue in opposition to Employee's requested fees and legal costs. 

We find the parties presented only one issue for our determination, whether Employee's injuries arose out of and in the course and scope of his work.  After Employer received notice of Employee's surgery, Employer controverted benefits on August 13, October 17, and again on December 3, 1997.   We find Employee prevailed in his contention that his low back and neck disc herniations were work related.  Subsection 145(b) requires that attorney's fee awards be reasonable.  Under 8 AAC 45.180(d)  we consider the nature, length and complexity of the services perform as well as the amount of benefits involved to  determine a that a fee under subsection 145 (b) is reasonably commensurate with the work performed.


We find Mr. Kalamarides represented Employee's interests very successfully.  We find in a case such as this, where very experienced counsel agree to limit the issues at hearing to the central issue in this case, the parties substantially shortened the length and scope of the hearing necessary to resolve decisive issue in the case and thereby considerably focused, simplified, and shortened the hearing.  Assuming the parties are able to reasonably and cooperatively apply our ruling to the specific benefit issues which remain in this case, this approach will result in a significant savings of the parties' and the Board's resources.  Although the claim was not legally complex, it was factually problematic for both parties and its preparation required several depositions.  We further note that although the preponderance of the credible evidence favored the compensability of Employee's claim, there was a substantial amount of evidence inconsistent with compensability.  We find it is important to award full reasonable attorney's fees when an employee prevails on a factually difficult, but a meritorious claim, so that attorney's have an incentive to represent other employees with difficult cases on a contingent basis in the future.


Employee's attorney filed an affidavit and an itemization of the hours he expended, the extent and character of the work he performed, and his hourly billing rate.  Employee asks that he be awarded actual attorney fees in the amount of $5,100.00 for 25.5 itemized hours of Attorney's work at the rate of $200.00 per hour (his usual billing rate).  In addition Employee seeks reimbursement of paralegal  costs of $3,630.00 for 36.3 itemized hours of work at the rate of $100.00 per hour and  $1,317.96 for other itemized legal costs.   


Based on Mr. Kalamarides affidavit, we find the time he spent on the services provided was reasonable.  We find Mr. Kalamarides hourly rate, $200.00 per hour is more than reasonable in light of the contingent nature of his representation.  Accordingly, under subsection 145(b), we award Employee his actual attorney's fees of  $5,100.00.  


Employee also requested we award statutory minimum attorney's fees under subsection 145(a) on the amount of his future entitlement to permanent partial impairment (PPI) and reemployment benefits, if any.  We find that if Employee develops evidence demonstrating he is entitled to receive these benefits, his entitlement will flow directly from Mr. Kalamarides' successful effort to proving Employee's back and neck injuries were work-related.  We find that if Employee demonstrates his entitlement to PPI, vocational rehabilitation, or other benefit under the Act, in addition to the payment of benefits Employer should pay Employee's minimum statutory attorney's fees on those benefits under AS 23.30.145(a).
 


Employee seeks an award of legal costs for legal assistant services.  We find from a review of the hours and itemization of the nature of the services performed that Mr. Kalamarides' legal assistant performed reasonable, necessary and non-clerical legal services.  We find no portion of the work performed by the legal assistant was duplicated by Mr. Kalamarides.  We further find that if no legal assistant had been available to perform theses services it would have been necessary for an attorney to perform these services, but at significantly greater cost.  Given the nature and complexity of legal services performed by Mr. Kalamarides legal assistant, legal assistant costs of $100.00 per hour are reasonable.  We find Employee's claim for total legal assistant costs of $3630.00 are reasonable and accordingly award Employee said amount of legal costs under 8 AAC 45.180(f)(14).  We further find Employee's claim for other legal costs totalling $1317.96 for  postage, medical record, photocopies, depositions, and expert witness fees, were reasonable and necessary, and comply with 8 AAC 45.180(f).  Accordingly, we award Employee legal assistant, and other legal costs totalling  $4,947.96.


ORDER

1. We find Employee's cervical disc herniation and his lumbar disc herniation arose out of and in the course of he employment with Employer and we award Employee the costs of reasonable and necessary medical services the nature of his injuries and the process of his recovery requires, together with all other benefits that he may demonstrate he is entitled to under the Act for these injuries, in accordance with this decision.


2.   Employer shall pay Employee attorney's fees in the amount of $5,100.00


3.   Employer shall pay Employee legal costs in the amount of $4,947.96.


4.   We reserve jurisdiction over this case to decide any dispute which may arise between the parties concerning Employee's entitlement to specific benefits under the Act, and/or the proper amount thereof.



Dated at Anchorage, Alaska this _________________ day of _________________, 1999.
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If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of Rolly R. Prince, employee / applicant; v. Pacific Partition, employer; and Fremont Compensation/Industrial Indemnity Co. of Alaska, insurer / defendants; Case No. 9703757; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this _____________ day of _________________, 1999.

                           

     _________________________________




                             Debra Randall, Clerk
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     �  The principal ingredient in "Tylox" is the narcotic oxycodone, a semisynthetic analgesic with multiple actions qualitatively similar to those of morphine.  See, Physicians' Desk Reference (52 ed. 1998) at 2063-64.


     �  Employer listed Lehinger on its witness list.  At the close of Employer's case it attempted to call Lehinger to testify telephonically.  Employer was unable to contact Lehinger and he did not testify.  


     �  No person on Employee's "crew" was called to testify for or against Employee by either party.


     �  Only Employee and his wife testified for any party regarding the events at Nancy Lake during the 1997 Fourth of July weekend.


     �  Dr. Dempsey letter is not dated, and a copy of Mr. Kalamarides letter to Dr. Dempsey was not filed in the record.


     �   Employee testified he had a muscle strain in his neck and back, three to five years ago, which resolved with chiropractic adjustment, and medications.  [Prince Depo. at 58-9.]  The medical record indicates that Employee received a chiropractic evaluation in October 1992 for severe left thoracic pain  accompanied by a popping sensation in his neck.  There is no evidence Employee received treatment for this condition.  The record also contains a hand written chart note from Northern Lights Clinic dated December 29 (in a year which is indecipherable in the filed record) indicating Employee complained of low back pain.  The physician, whose signature is unreadable, diagnosed a lumbosacral strain. 


     �  See n.5, supra.


     �  Gillespie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994)


     �  Cheeks v. Wismer & Becker/G.S. Atkison, J.V., 742 P.2d 239, 244 (Alaska 1987).


     �  Burgess Construction v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).


     �  Tolbert v. Alascom, Inc., 973 P.2d 603, 610  (Alaska 1999).


     �  Gillespie, 881 P.2d at 1109.
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     �  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992) (quoting  Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).


     �  Safeway v. Mackey, 965 P.2d 22 27 (Alaska 1998)(citing, Gillespie, 881 P.2d at 1109).


     �  Childs v. Copper Valley Electric Ass'n., 860 P.2d 1184,1189 (Alaska 1993).


     �  Smallwood, 623 P.2d at 316.


     �  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


     � Id.


     �  Norcon Inc. v. Alaska Workers' Compensation Board, 880 P.2d 1051, 1055 (Alaska 1994); Wolfer, 693 P.2d at 869.


     �  Mackey, 965 P.2d at 27 (quoting, Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska  1992).


     �  Wolfer, 693 P.2d at 870.


     �  Id.


     �  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


     �  AS 23.30.100 provides pertinent part: 


	(a) Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer. 


	(b) The notice shall be in writing, contain the name and address of the employee and a statement of the time, place, nature, and cause of the injury or death . . .


	.... 


	(d) Failure to give notice does not bar a claim under this chapter 


		(1) if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice; 


 		(2) if the board excuses the failure on the ground that for some satisfactory reason notice could not be given; 





     �  AS 23.30.395(17).


     �  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 317 (Alaska 1981), reh'g granted, 698 P.2d 1206 (Alaska 1985) (citation omitted).


     �  Alaska Pacific Assurance Company v. Turner, 611 P.2d 12, 14 (Alaska 1980), quoting Cook v. Alaska Workmen's Compensation Board, 476 P.2d 29, 35 (Alaska 1970).  


     �  Fairbanks N. Star Borough v. Rogers and Babler, 747 P.2d 528, 532 (Alaska 1987).


     �  Williams v. State of Alaska, 938 P.2d 1065, 1072 (Alaska 1997) quoting Fairbanks N. Star Borough v. Rogers and Babler, 747 P.2d at 533.


     � See quotation of Dr. Hadley's deposition at page 9, supra.


     �  Employer's daily job records were filed on April 2, 1999 and were admitted into evidence with out objection.


     �	  AS 23.30.145 provides in pertinent part:


	(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded. In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


	b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and elated benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered. 


     �  Wien Air Alaska v. Arant, 592 P.2d 352, 366 (Alaska 1979).


     �  Childs, 860 P.2d at 1190.


     �  Nothing in our decisions should be construed as limiting Employee to statutory minimum attorney's fees on compensation or other benefits, if Employer controverts or otherwise resists the timely payment of said future benefits.





