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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

CANDACE M. HOLLIDAY, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

DELISIO, MORAN, GERAGHTY & ZOBEL,

                                                  Employer,

                                                   and 

AMERICAN MOTORISTS INS. CO.,

                                                  Insurer,

                                                            Defendants.
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          FINAL

          DECISION AND ORDER

        AWCB Case No.  199425992
        AWCB Decision No. 99-0200

         Filed in Anchorage, Alaska

         September 29, 1999


On August 24, 1999, we heard Employee’s claim for compensation benefits, medical expenses, transportation costs, interest, attorney fees, and legal costs, in Anchorage, Alaska.  Attorney Joseph Kalamarides represented Employee.  Attorney Tasha Porcello represented Delisio, Moran, Geraghty & Zobel (Employer), and its insurer, American Motorists Insurance Company (AMICO).  We closed the record at the conclusion of the hearing.


ISSUES
1. Is Employee entitled to an award of temporary partial disability (TPD) benefits, medical costs, and related transportation expenses?  AS 23.30.200; AS 23.30.095.

2. Is Employee entitled to an award of interest?  8 AAC 45.142.

3. Is Employee entitled to an award of actual attorney fees and legal costs?  AS 23.30.145; 8 AAC 45.180.

SUMMARY OF THE EVIDENCE


The parties do not dispute Employee suffered a work-related injury on September 27, 1994, in the course and scope of her employment.  Employee testified she pulled her low back while carrying a 25-pound computer, experienced pain and discomfort, and resorted to bed rest and Advil for two weeks.  Employee testified she did not initially consult a physician because she believed she only strained her back, and that it would resolve in time.


Employee testified prior to her industrial injury, she was very athletic and regularly participated in down hill skiing and running.  Employee’s husband testified his wife was a dedicated runner, and prior to her industrial injury she completed a 10K run in 50 minutes.  Employee testified her low back never returned to its pre-injury condition.  Employee testified her symptoms worsened between September and December 1994.  Employee testified during that time, she experienced two additional episodes of back pain, triggered by ironing and picking up laundry at home.


Employee testified she sought treatment from Edward M. Voke, M.D., on January 5, 1995.  Employee’s husband testified Employee became so debilitated that she could not get into, or out of, their car unassisted, and he had to support all her weight to get her into the doctor’s office.  Dr. Voke diagnosed lumbosacral facet syndrome, prescribed Flexeril and Tylenol, and directed Employee to remain off work until January 18, 1995.
  AMICO paid TTD benefits from January 8 through January 18, 1995.


Employee testified she continued to experience stiffness and pain in her low back over the next two-and-one-half years.  Employee testified she became very frustrated with her lack of improvement and, in January 1998, she purchased a health club membership to work on strengthening her back.  Employee testified she noticed significant improvement in her back by May 1998, and believed she was getting much better.


In July 1998, Employee testified she and her husband went to Fairbanks for a vacation, and to work on their cabin.  Employee testified she painted the railing around the outside of the cabin.  Employee testified she was bent over while painting, but did not fall or otherwise injure her back.  Employee testified her back became very stiff after painting the railing, and the pain increased significantly over the next several days.


On July 21, 1998, Employee testified she saw Dr. Voke for her increased back pain.  Employee testified the pain was in the same location as the original pain she experienced from the September 27, 1994 industrial injury.  Dr. Voke prescribed Percodan and Flexeril, and ordered an MRI.
  The MRI results showed degeneration of the L4-L5 and L5-S1 discs, diffuse protrusion of the L4-L5 disc with some focal prominence centrally, and facet arthritis at L4-L5.


Employee testified Dr. Voke limited her to four hours of work per day from July 21st until August 4th, 1998, when she was to be reevaluated.  On August 4, 1998, Dr. Voke opined Employee’s condition was secondary to her work-related injury of September 27, 1994.
  Employee testified Dr. Voke continued her on half days until August 25, 1998.


On August 25, 1998, Employee testified she saw Dr. Voke, and he released her to work six hours per day.  Employee testified she worked six-hour days until September 16, 1998, when Dr. Voke released her to eight hours of work per day.


Employee testified she requested TPD benefits and medical expenses related to her July 1998 back problems.  On August 11, 1998, AMICO filed a Controversion Notice, denied benefits, and asserted Employee’s July 1998 back condition did not arise in the course and scope of her employment but, rather, resulted from a personal injury.  Employee testified although AMICO controverted her claim, Employer paid her for the 128 hours of time loss she incurred between July 21, 1998 and September 16, 1998.  Employer calculated Employee’s TPD benefits using her hourly wage at the time of her July 1998 injury, $24.09, for a total of $3,083.52.


On September 30, 1998, Employee filed a claim for TPD benefits, medical expenses, and interest.  AMICO again denied Employee’s claim.  On December 17, 1998, Employee filed an amended claim, and requested a compensation rate adjustment, attorney fees, and legal costs.  AMICO controverted Employee’s claim, asserting Employee’s claim did not arise in the course and scope of employment, was time barred under AS 23.30.095, and that Employee’s industrial injury resolved and her recent medical problems resulted from a pre-existing condition.


On January 9, 1999, AMICO’s independent medical examiner (IME) Bryan H. Laycoe, M.D., examined Employee.  In his report, Dr. Laycoe stated, “It is my opinion that the incident of 9/27/94, carrying a computer down stairs, was not a substantial factor in her present condition of degenerative disk disease, L4-5 and L5-S1 and facet arthritis.”
  Dr. Laycoe continued, “I would again like to point out that on a more probable than not basis this individual would have become symptomatic in an identical degree that she is now irrespective of that single incident of carrying a computer down stairs in September of 1994.”


Dr. Voke, in a letter to Employee’s counsel dated March 2, 1999, stated:


I have always felt that [Employee’s] problem regarding her low back and the necessity for treatment at this time was indeed an exacerbation of a pre-existing injury of 1994.  She was not injured between 1994 and 1998.  There is no reason for me to believe otherwise.  She is a creditable [sic] individual as you know and I am sure that if she were not having a genuine back problem, she certainly would not have presented herself in my office.


In his April 20, 1999 deposition, Dr. Voke testified, in part, as follows:

Q.
So is there any reason for you to assert that her painting activities could not have caused that particular activity of back pain?

A.
Well, I thought it was a little more sophisticated and complicated than that.  And I’ve already discussed that with Mr. Kalamarides, but I’ll go over it again.  She said she was doing some painting, but she wasn’t injured painting.  She didn’t fall off the porch where she was painting or fall of a ladder, so I did not attribute that to be another injury at all.  She had a history of low back pain.  And as I stated earlier, I don’t think she ever recuperated from her incident in 1994.  So . . . had it not been for her injury in ’94, I don’t think – I’m assuming that she wouldn’t be coming to see me in 1998.

. . . .

Q.
Now, if I understand it, you’re attributing her back problems in ’98 to her industrial injury because that was the first time she had an injury that – a low back injury that required medical care?

A.
No.  It’s because she said so.  That’s what she related to me.  She felt that this was industrial related.

Q.
Okay.  So she came to you and she said it was industrial related and you adopted her viewpoint?

A.
Yeah.  I think that sounded reasonable to me.

Q.
And she did not tell you of any other instances where she had hurt herself away from work?

A.
No.  As far as I know there were no injuries.


On June 10, 1999, Lawrence S. Zivin, M.D., AMICO’s second IME examined Employee.  In his report, Dr. Zivin stated, “I do not believe the September 1994 incident to be a substantial factor in any of Ms. Holliday’s low back episodes subsequent to that initial week’s infirmity of September 1994 itself . . . .  Ms. Holliday basically has a low back pain syndrome which, during flare ups causes some degenerative joint disease in the low back.”
  Dr. Zivin also testified that approximately 65 percent of the population may “have an episode of low back pain at some point in their life.”


In his August 23, 1999 deposition, Dr. Zivin testified, in part, as follows:

Q.
Okay.  Miss Holliday claims that she doesn’t feel that she ever really recuperated – that she did not recuperate for a very long time from her injury.  Does that make – does that make medical sense to you?

A.
It only underlines her perception, her perception being one of discomfort.


In point of fact, however, when you look for objectification of some type of low back process, which itself is – which is some sort of real limiting factor, the only – even when she first sees Dr. Voke, in January 1995, she had a virtually normal examination at that time, after having precipitated a bit of discomfort the previous week after she lifted up a bag of laundry at home.


So that lack of objective finding that says, to an experienced examiner, that there is something really seriously wrong with this person’s low back, in point of fact, that never surfaces in her circumstance.


And therefore, I would have to conclude that she is one of those individuals who is very system-oriented and has symptoms clearly, thus far, in excess of any kind of abnormal finding that would come up on examination.


That was certainly the case when she was here in my office and was also, I believe, duplicated in the examination by Dr. Laycoe earlier this year as well as by Dr. Voke, himself, who’s her treating physician.


. . . .

Q.
Is it your opinion, Doctor, that Miss Holliday would have had the back that she has now irrespective of the injury in 1994?

A.
Absolutely.  She’s proven it because she does all sorts of ordinary day-to-day things and gets some aches and pains from time to time.  She bends over and paints a rail, she does a little composting work, she lifts a bag of laundry.  (emphasis added).


I mean, here’s a lady who’s counting every trivial little thing that she gets pain from.  In fact, that itself, you know, is sort of – well, sort of an exaggeration of her attention to the problem.  It’s an evidence of her exaggeration of her attention to the problem.

Q.
So is it your opinion that she’s exaggerating her problems?

A.
I think to some extent she’s exaggerating her problems.  So that that’s why – essentially, she has symptoms in excess of her findings. 

Employee’s Argument


Employee argued she is entitled to TPD benefits, medical costs, and related transportation expenses, for her July 1998 disability because her September 1994 industrial injury was a substantial factor in causing the July 1998 injury.  Employee relied on Dr. Voke’s testimony because he provided the course of treatment for both the September 1994 industrial injury and the July 1998 aggravation.  Employee argued Drs. Laycoe and Zivin could not possibly know whether she would have developed degenerative disc disease absent her 1994 industrial injury.


Employee argued her TPD benefits should be paid at her July 1998 hourly rate of $24.09.  Employee argued she was entitled to an award of interest for AMICO’s failure to timely pay her compensation.  Employee argued she was entitled to an award of actual attorney fees and legal costs.  Employee argued $100.00 per hour for paralegal fees is reasonable, and was recently awarded by the Board in Prince v. Pacific Partition, AWCB Decision No. 99-0164 (August 4, 1999).  Employee argued if the paralegal had not performed the work in preparation for this hearing, her attorney would have billed his time at $200.00 per hour.

Employer’s Argument


Employer argued the medical evidence shows Employee’s need for medical treatment in July 1998 was caused by her degenerative back condition, not her September 1994 industrial injury, and is therefore not compensable.  Employer argued if Employee is awarded TPD benefits, Employee is not entitled to a compensation rate adjustment, and her rate should be set at her 1994 hourly wage of $19.07.  Employer argued Employee’s request for paralegal fees, at a rate of $100.00 per hour, was excessive and should be limited to $80.00 or $90.00 per hour.  Employer also argued Employee’s legal costs should be reduced by $2.31 for postage related costs which exceed the regulations.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
IS EMPLOYEE ENTITLED TO TPD BENEFITS?


Under Alaska law, a disability arising after a non-work-related injury is still compensable if an earlier work-related injury substantially contributed to the employee’s disability.
  In Tolbert v. Alascom, Inc., 973 P.2d 603, (Alaska 1999), the Alaska Supreme Court explained ‘substantial-factor causation’ as follows:

We have said that, “when two or more forces operate to bring about an injury and each of them, operating alone, would be sufficient to cause the harm, the ‘but for’ test is inapplicable because it would tend to absolve all forces of liability.”  Fairbanks N. Star Borough v. Rogers & Babler, 747 P.2d 528, 532 (Alaska 1987).  In such cases, it is necessary to ask whether the work-related injury was a substantial factor in causing the disability: “If one or more possible causes of a disability are [work-related], benefits will be awarded where the record establishes that the [work-related] injury is a substantial factor in the employee's disability regardless of whether a [non-work-related] injury could independently have caused disability.”  (citation omitted).


Under the Alaska Workers’ Compensation Act, an employee’s injury is presumed to have arisen out of his employment.  Alaska Statute 23.30.120(a) provides in pertinent part, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."  The Alaska Supreme Court has construed this statute to mean that, in cases involving the re-injury of a work-related injury, “if an ‘earlier compensable injury is a substantial factor contributing to the later injury, then the later injury is compensable.’”
  Applying the presumption of compensability is a three-step process.


In the first step, we must determine whether Employee produced sufficient evidence to raise the presumption she is entitled to workers' compensation benefits for her time loss and medical treatment.  To raise the presumption Employee need only adduce "some" "minimal" relevant evidence
 establishing a "preliminary link" between the injury claimed and employment,
 or between a work-related injury and the existence of disability,
 or the continuing entitlement to a benefit.
  If Employee's evidence establishes the preliminary link we presume her injury is compensable, and the burden of producing contrary evidence shifts to Employer.

A.
Applying the Presumption of Compensability

Relying on testimony from Employee and her husband, we find Employee was very athletic, and regularly participated in down-hill skiing and marathons, prior to her September 1994 industrial injury. We find Employee’s participation in recreational physical activities, as well as day-to-day life activities, was limited significantly as a direct result of her September 1994 industrial injury.  We find Dr. Voke treated Employee for her September 1994 industrial injury.  We find subsequent to her September 1994 industrial injury, Employee’s back never recovered to its pre-injury condition.


We find Employee suffered a back strain in July 1998 after painting at her cabin.  We find Employee was so debilitated from the incident that she sought treatment from Dr. Voke.  We find Dr. Voke opined Employee’s September 1994 industrial injury was a substantial factor in her July 1998 back strain and resulting disability.  Based on the testimony and evidence Employee presented, we find Employee established a preliminary link between her September 1994 industrial injury and her July 1998 back strain.  Therefore, we conclude the presumption of compensability attaches to Employee’s claim, and the burden of production shifts to Employer.

B.
Rebutting the Presumption

In the second step, we must determine whether Employer has met its burden of producing contrary evidence.
  To rebut the presumption, Employer must produce "substantial evidence" that "either (1) provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminates any reasonable possibility that the employment was a factor in the disability."
  Evidence presented by Employer that simply points to other possible causes of Employee's injury or disability, without ruling out work-related causes, can not overcome the presumption of compensability.
  "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.


Because the presumption shifts only the burden of production to Employer, and not the burden of proof, we examine Employer's evidence in isolation.
  We defer questions of credibility and the weight to give Employer's evidence until after we have decided whether Employer has produced a sufficient quantum of evidence to rebut the presumption that Employee's injury entitles him to compensation benefits.
  If Employer produces substantial evidence rebutting the presumption of compensability, the presumption drops out, and we move to the third step.


We find AMICO presented substantial evidence to overcome the presumption of compensability.  We make this finding for the following reasons.  We find AMICO’s IMEs, Drs. Laycoe and Zivin, opined Employee’s degenerative disc disease, not her September 1994 industrial injury, was the substantial factor in Employee’s July 1998 back strain and resulting disability.  We find Dr. Laycoe also opined Employee would have, on a more probable than not basis, become symptomatic in an identical degree regardless of the September 1994 industrial injury.  We find Dr. Zivin opined Employee absolutely would have had degenerative disc disease even if she had never sustained the September 1994 industrial injury.  Because AMICO presented substantial evidence to rebut the presumption of compensability, the presumption drops out, and we must next determine whether Employee proved her claim.

C.
Weighing the Evidence

In the third step, Employee bears the burden of proving all elements of the claim by a preponderance of the evidence.
  The party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the triers of fact that the asserted facts are probably true.
  A longstanding principle in Alaska workers' compensation law is that inconclusive or doubtful medical testimony must be resolved in the employee's favor.


We give greater weight to Dr. Voke’s opinion, and find his testimony particularly compelling because he is Employee’s treating physician.  We find Dr. Voke met with Employee multiple times, and was extremely familiar with her medical history and treatments.  We find Dr. Voke provided a course of treatment for Employee shortly after the September 1994 industrial injury and the July 1998 aggravation.  We find it completely appropriate that Dr. Voke would base his opinion, at least in part, on Employee’s perception of a causal connection between the September 1994 industrial injury and her July 1998 injury.  We find Dr. Voke also based his opinion on clear evidence that Employee had not sustained any other type of injury, i.e., falling off a ladder, car accident, etc., after her September 1994 industrial injury but prior to the July 1998 aggravation.  We find Dr. Voke, after a thorough and independent review of Employee’s medical records, history, and course of treatments, believed Employee’s September 1994 industrial injury was a substantial factor in the aggravation of her back condition in July 1998.  Moreover, we find Employee and her husband are credible witnesses.


We give less weight to Drs. Laycoe and Zivin’s reports and testimony. We find Drs. Laycoe and Zivin’s opinions are not as persuasive as Dr. Voke’s opinions because they did not see Employee multiple times for either injury, and they did not provide a course of treatment for Employee.  In particular, we find Dr. Zivin’s opinion that Employee absolutely would have had degenerative disc disease absent the September 1994 industrial injury is highly suspect.  We make this finding based on Dr. Zivin’s own testimony that maybe 65 percent of the population in general will suffer a single episode of low back pain with age.  We find an isolated incident of low back pain is considerably different than developing degenerative disc disease as did Employee.


Based on our review of all the testimony and medical records presented we find, by an overwhelming preponderance of the evidence, the September 1994 industrial injury was a substantial factor contributing to her disability and need for medical treatment in July 1998.  We find the employment was so important in bringing about the disability that a reasonable person would regard it as a cause of the July 1998 injury and attach responsibility.  We therefore conclude AMICO shall pay TPD benefits for the time loss Employee incurred between July 21, 1998 and September 16, 1998, medical costs, and related transportation expenses.

II. INTEREST

8 AAC 45.142, provides in pertinent part:

If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010.  If more that one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid. . . .


Our regulation requires the payment of interest, at a statutory rate of 10.5% per annum as provided in AS 45.45.010, from the date at which each installment of compensation is due but not timely paid.
  In Childs v. Copper Valley Electric Ass’n., 860 P.2d 1184, 1189 (Alaska 1993), the Alaska Supreme Court interpreted the requirement for interest payments broadly.  In that case, the court said, “Interest awards are a way to recognize the time value of money, and they give ‘a necessary incentive to employers to release . . . money due.”


Under 8 AAC 45.142, and in accord with the Supreme Court’s rationale in Childs, we find Employer is required to pay interest on the benefits, including medical costs and transportation expenses, which we found to be compensable above.

III.
ATTORNEY FEES & LEGAL COSTS

The Supreme Court has determined the purpose of AS 23.30.145 is to ensure that attorney fees are sufficient to compensate counsel for the work performed,
 and to be fully compensatory and reasonable to ensure injured workers have competent counsel available to them.
  Employee requested an award of actual attorney's fees under AS 23.30.145.
  Employee timely filed an affidavit of actual attorney's fees and statement of legal costs, in accordance with 8 AAC 45.180.  Employer argued the paralegal fees, if awarded, should be set between $80.00 and $90.00, and the legal costs should be reduced by $2.31 for postage charges which exceed the regulations.

We find the parties presented one main issue for our determination, whether Employee's September 1994 industrial injury was a substantial factor in her July 1998 injury and resulting disability and need for medical treatment.  After Employer received notice of Employee's claims, Employer repeatedly controverted TPD and medical benefits.  We find Employee prevailed on her claims.


Subsection .145(b) requires that awards of attorney fees be reasonable.  Under 8 AAC 45.180(d), we consider the nature, length, and complexity of the services performed, as well as the amount of benefits involved, to determine whether a fee awarded under subsection .145 (b) is reasonably commensurate with the work performed.  We find Mr. Kalamarides represented Employee's interests very successfully.  Although the claim was not legally complex, it was factually problematic for both parties and its preparation required taking the depositions of Drs. Voke and Zivin.  We find it is important to award full reasonable attorney's fees when an employee prevails on a factually difficult and meritorious claim, so that attorney's have an incentive to represent other employees with difficult cases on a contingent basis in the future.


Employee's attorney filed an affidavit and an itemization of the hours he expended, the extent and character of the work he performed, and his hourly billing rate.  Employee asks for an award of actual attorney fees in the amount of $2,640.00 for 13.2 itemized hours of attorney's work at $200.00 per hour.  In addition, Employee seeks reimbursement of paralegal costs of $2,185.00 for 21.85 itemized hours of work at $100.00 per hour, and $823.31 for itemized legal costs.


Based on Mr. Kalamarides’ affidavit, we find the time he spent on the services provided was reasonable.  We find Mr. Kalamarides’ hourly rate, $200.00 per hour, is more than reasonable in light of the contingent nature of his representation.  Accordingly, under subsection .145(b), we award Employee her actual attorney's fees of  $2,640.00.


We find from a review of the hours, and an itemization of the nature of the services performed, that Mr. Kalamarides' legal assistant performed reasonable, necessary and non-clerical legal services.  We find no portion of the work performed by the legal assistant was duplicated by Mr. Kalamarides.  We further find that if no legal assistant had been available to perform theses services it would have been necessary for Mr. Kalamarides to perform these services, at his $200.00 hourly rate.  Given the nature and complexity of legal services performed by Mr. Kalamarides’ legal assistant, we find $100.00 per hour is a reasonable rate for his legal assistant.  We find Employee's claim for total legal assistant costs of $2,185.00 is reasonable, and accordingly, we shall award Employee the full amount of legal costs under 8 AAC 45.180(f)(14).  We further find Employee's claim for $823.31 in other legal costs for postage, photocopies, depositions, and expert witness fees, were reasonable and necessary, and comply with 8 AAC 45.180(f).  Accordingly, we award Employee $823.31 in other legal costs.


ORDER
1. Employee’s claim for TPD benefits, medical costs, and related transportation expenses is granted.  Employer shall pay compensation in accordance with this decision.

2. Employee’s claim for interest is granted.  Employer shall pay interest in accordance with this decision.

3. Employee’s claim for attorney fees and legal costs is granted.  Employer shall pay the attorney fees and legal costs in accordance with this decision.


Dated at Anchorage, Alaska, this 29th day of September, 1999.





ALASKA WORKERS' COMPENSATION BOARD






____________________________                                





Gwendolyn K. Feltis, Designated Chairman






____________________________                                





S. T. Hagedorn, Member






____________________________                                  





Andrew J. Piekarski, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of CANDACE M. HOLLIDAY employee / applicant; v. DELISIO, MORAN, GERAGHTY &, employer; AMERICAN MOTORISTS INS., insurer / defendants; Case No. 199425992; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 29th day of September, 1999.






____________________________                                





Brady D. Jackson, III, Clerk
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 �AS 23.30.145 provides in pertinent part:


	(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded. In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


	b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and elated benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered. 
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