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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

MARY G. PICKARD, 

                                                  Employee, 

                                                            Petitioner,

                                                   v. 

BOTTLE STOP, THE,

                                                  Employer,

                                                   and 

FREMONT INDEMNITY CO,

                                                  Insurer,

                                                            Respondants .

)
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)

)

)

)

)

)

)

)

)
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)

)

)

)
          INTERLOCUTORY

          DECISION AND ORDER

        AWCB Case No.  199818035
        AWCB Decision No. 99-0201 

         Filed in Anchorage, Alaska

         October  4 , 1999



We heard the employee's petition for review of the Reemployment Benefits Administrator’s (RBA) decision of ineligibility at Anchorage, Alaska on September 9, 1999.  The employee appeared, representing herself.  Attorney Patricia Shake represented the employer.  We closed the record at the hearing's conclusion. 


ISSUE

Whether the RBA abused his discretion finding the employee ineligible for reemployment preparation benefits under AS 23.30.041(e).    


SUMMARY OF THE EVIDENCE

The employee injured her low back while restocking merchandise for the employer on August 15, 1998.  Her work for the employer was only a part-time job, supplementing her primary income from a different employer, Connecting Ties, Inc.  At Connecting Ties, the employee worked as an office manager.  Her primary responsibilities included Medicaid billing, payroll, bookkeeping assisting in grant writing, record keeping, typing, and other various receptionist-type duties. (See, Brenda Bohrer, M.A., L.P.C., L.R.C-S., May 28, 1999 Eligibility Report).  


On November 25, 1998, the employee filed a request for an eligibility evaluation for reemployment benefits.  On April 14, 1999, rehabilitation specialist Particia Ealinger of Crawford Health and Rehabilitation (Crawford), was assigned to completed the evaluation.  At the request of the rehabilitation specialist, the employee’s treating physician, Joseph Roth, M.D., reviewed the jobs the employee worked in the previous 10 years.  In his May 24, 1999 response, Dr. Roth checked the “Approved” box for the employee’s position of “Office Manager,” noting the following modification:  “ability to [change] positions as needed.”  Dr. Roth also “approved” the position of “Assistant Night Manager, grocery chain, with the following modifications:  “must be able to sit as needed.”  Dr. Roth “approved” the position of “Assistant Manager” without modifications.  Also on May 24, 1999, Dr. Roth completed an estimated “functional capacity form.”  Responding to question 8, “Can person now return to former job?”  Dr. Roth responded the employee could return to part-time work for “5-6” hours per day.  In conclusion, Dr. Roth commented:  “I have not evaluated Ms. Pickard in > 2 months, this has been filled out according to that last visit.”  


On June 7, 1999, rehabilitation specialist Brenda Bohrer, also from Crawford, filed her eligibility evaluation indicating the employee should be found not eligible for reemployment benefits.  In his June 28, 1999 determination, the RBA found:  


I have determined that you are not eligible for reemployment benefits for the following reason(s):


The evaluating rehabilitation specialist’s recommendations and report received in this office on June 7, 1999.  In this report your doctor approved your return to the job of office Manager, a job you have held in the 10 years before your injury long enough to meet the specific vocational preparation level for that job as found in the Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles.  Specialsit (sic) Ehlinger, found this job to exist in the labor market and reasonable vacancies occur for this job.  For all these reasons you are found not eligible for benefits.  


The employee argues that the RBA abused his discretion finding her ineligible for reemployment benefits because she has not been released to full time-work;  Dr. Roth only approved her return to work for 5 – 6 hours per day.  The employee testified at the September 9, 1999 hearing that she needs additional training so that she be make a livable wage working only five or six hours each day.  


The employer argues that under Konecky v. Camco Wireline, Inc., 920 P.2d 277 (Alaska 1996), our supreme court has mandated a “bright line approach” when we review rehabilitation issues, acknowledging that often, “harsh” results occur.  Ms. Bohrer testified at the September 9, 1999 hearing that the employee meets the specific vocational preparation level (6, or 1 – 2 years) for the office manager position she held at Connecting Ties for two years.  The employer asserts the employee’s own treating physician indicated in his “Physician Review Form” that the employee has also been approved to return to work as an office manager (albeit with the modifications regarding changing positions).  Applying the strict mechanical guidelines in AS 23.30.041, the employer argues we must affirm the RBA’s decision finding the employee not eligible for reemployment benefits.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW


AS 23.30.041 (d) provides in part:



Within 30 days after the referral by the ad​mini​strator, the rehabilitation specialist shall per​form the eligibility evaluation and issue a report of find​ings. . . .  Within 14 days after receipt of the report from the rehabilitation spe​cialist, the administrator shall notify the par​ties of the employe​e's eligibility for reemployment prepara​tion benefits.  Within 10 day after the decision, either party may seek review of the decision by requesting a hearing under AS 23.23.110. The hearing shall be held within 30 days after it is re​quested.  The board shall uphold the decis​ion of the administrator except for abuse of discretion on the administrator's part. 


AS 23.30.041(e) states:



An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Charac​teristic of Occupations Defined in the Dictionary of Occupational Titles" for



(1)  the employee's job at the time of injury; or



(2)  other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the  United States Department of Labor's "Selected Charac​teristic of Occupations Defined in the Dictionary of Occupational Titles."  


The issue before us is whether the RBA abused his discretion in this case.  In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the court stated: "This court has explained abuse of discretion as `issuing a decision which is arbitrary, capri​cious, manifestly unreasonable, or stems from an improper motive.' [footnote omitted].  Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)."  The court has also stated that abuse of discre​tion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."  Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  We have adopted these standards in our review of the RBA's decis​ions.  Sullivan v. Gudenau and Co., AWCB Decision No. 89-0153 (June 16, 1989);  Garrett v. Halliburton Services, AWCB Decision No. 89-0013 (January 20, 1989).  We have also held that misapplication of the law is an abuse of discretion. Binder v. Fairbanks Historical Preservation Foundation, AWCB Decision No. 91-0392 (December 11, 1991).  In Kirby v. Alaska Treatment Ctr., 821 P.2d 127, 129 (Alaska 1991), the court held the presumption of compensability in AS 23.30.120(a) applies to claims for vocational rehabilitation.  


We find, as raised by the employee at the September 9, 1999 hearing, that Dr. Roth’s approval of the office manager position appears to only be for part-time work (5-6 hours per day) on the “Functional Capacity Form.”  Nonetheless, “part-time” work was not included as a “modification” in Dr. Roth’s Physician Review Form.  We find this ambiguity needs to be addressed. 


Neither the rehabilitation specialist’s report nor the RBA’s determination addresses the release to “part-time” work issue, or the labor market for a part-time office manager.  We find the employee’s concerns that she can not get by with only five or six hours of pay valid.  We question whether the employee would meet remunerative wage on a part-time basis.  We conclude we must remand this decision to the RBA to fully address, with findings, our concerns listed above.  


Dated at Anchorage, Alaska, this 4th day of October, 1999.  


ORDER
     
This matter is remanded to the RBA in accordance with this interlocutory decision and order.
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S. T. Hagedorn, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of MARY G. PICKARD employee / petitioner; v. THE BOTTLE STOP,  employer; FREMONT INDEMNITY CO, insurer / respondants; Case No. 199818035; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 4th day of October, 1999.

                             

     _________________________________

      




Debra C. Randall, Clerk
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