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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             Juneau, Alaska 99802-5512

KAREN C. RHODES-JOHNSON,

                                                  Employee, 

                                                            Applicant,

                                                   v. 

MUNICIPALITY OF ANCHORAGE

ANCHORAGE POLICE DEPARTMENT,

(Self-insured)

                                                  Employer,

                                                           Defendant.

)
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)
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)
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)
       INTERLOCUTORY

       DECISION AND ORDER

      AWCB Case No.  199415213
      AWCB Decision No.  99-0204

       Filed in Anchorage, Alaska 

       October   6 , 1999


On September 15, 1999, we heard Employee’s petition for a second independent medical examination (SIME).  Attorney Chancy Croft represented Employee.  Attorney Shelby L. Nuenke-Davison represented the Municipality of Anchorage (Employer).  We closed the record at the conclusion of the hearing.

ISSUE


Should we order an SIME under AS 23.30.095(k)?

SUMMARY OF THE EVIDENCE


The parties do not dispute Employee sustained a work-related injury on June 2, 1994, while working as a police officer for Employer, when she was thrown to the ground three times while participating in mandatory knife attack defense training.  Employer accepted Employee’s claim and paid compensation benefits and medical expenses.  Employee later requested an eligibility evaluation for reemployment benefits.  The Rehabilitation Benefits Administrator’s (RBA) Designee determined Employee was not eligible for reemployment benefits.  Employee did not appeal the RBA Designee’s decision.  Employee has pursued a career in private investigations.


Alexander Baskous, M.D., provided Employee’s primary care following her industrial injury.  Dr. Baskous referred Employee to Lawrence C. Dempsey, M.D., for two surgical procedures.  Dr. Baskous provided Employee’s post-operative care.


In her deposition, Employee testified she consulted Gary L. Child, D.O., regarding a Fen-Phen weight-loss management program, not her industrial injury.  Employee further testified, in part:

A:
When I saw him for the Fen-Phen program and he took the history and I said I was still having problems.  So he took an x-ray that day and he said, go see Dr. Kralick, because he as a physician knew how difficult it was to get in to see Dempsey.  The medical community realizes that.  Because I knew I should go see a doctor every year to maintain what I was told with workers’ comp, I went ahead and went in because he said he saw that it was still a problem.  And when I went in to see Kralick, there’s just -- I don’t – there’s something about Kralick, and I decided I didn’t want to go through all the tests that he wanted to put me through that I’d already gone through.

Q:
Are you telling me that you’ve seen Child before this date of August?  Because there’s nothing in here that I could –

A:
Yeah.  I saw him for several months doing the Fen-Phen program.  That’s what I originally went in to see him for.


There are four medical reports and accompanying chart notes, in the Board’s file, for Employee’s appointments with Dr. Child concerning her industrial injury.  The first records were for an appointment on August 7, 1996.  In his notes for that visit, Dr. Child stated in part:


Karen is here today for follow-up of an injury that occurred to her in 1994.  She had cervical fusion by Dr. Dempsey, but she has been having some recurring symptoms and it is difficult for her to get back in to see Dr. Dempsey, so she came in with her complaints today.


Her regular primary care physician refused to do any neck x-rays for follow-up despite her increased symptomatology of discomfort in her right arm, numbness and tingling for the last month.


The second report and chart notes are for an appointment on October 3, 1996.  In his notes, Dr. Child stated in part:


Karen is here still having trouble with her neck and back.  She has been trying to get records from Dr. Dempsey so that we can make a referral to another neurosurgeon.  She has been entirely unsuccessful.  Dr. Dempsey has refused to answer her inquiries and now just has a message on his phone.  She went to his office.  No one was there, so we are now in the process of requesting the information through the normal channels of records release requests, etc.


The third medical record from Dr. Child is for an appointment on January 30, 1997.  In his notes, Dr. Child stated in part:


Karen is still trying to get a neurosurgical consult for her neck.  She continues to have repeated paresthesias and pain into the extremities.  Recent CAT scan has indicated that she does have a protruding disc.  We have exhausted all possibilities at getting her records from Dr. Dempsey.


We will now obtain a copy of her operative report and as much else as we can from Alaska Surgery Center.  That will be packaged with our notes and forwarded to Dr. Godersky, Kralick and Cohen for their evaluation.


The last medical report from Dr. Child is for an appointment on January 26, 1998.  In his notes, Dr. Child stated in part:


Karen is in to recheck her injury.  She has seen Dr. Kralick.  He is advising a CT myelography. . . .  She was concerned that physical therapy has not been tried and would like to have a course of that.  I indicated to her that I agreed that that would be a reasonable thing to do but expectations were not that great that it would be of any benefit to her.


Dr. Child referred Employee to Louis L. Kralick, M.D.  After meeting with Employee, Dr. Kralick recommended she “undergo a complete C-spine film series . . . and . . . cervical CT myelography for further diagnostic workup in the hopes that a structural lesion can be identified to account for her present complaints.”


On February 5, 1999, Employer’s independent medical examiner (EIME), Ilmar Soot, M.D., performed a medical records review.  Dr. Soot opined Employee’s need for continuing medical treatment was related solely to a degenerative back condition, and was not related to her June 2, 1994 industrial injury.  On February 12, 1999, relying on Dr. Soot’s opinion, Employer filed a Controversion Notice and denied Employee’s continuing medical care for her neck and lumbar problems.


In his March 9, 1999 letter, Dr. Baskous stated in part:


Karen sustained work-related injuries which necessitated neck and back surgery in 1994.  Recently she has had a flare of symptoms in both her neck and her back which have required further evaluation and treatment.  At this point it looks more probable than not that these problems are related to her work injury as a substantial factor.


On June 11, 1999, Employee filed a Workers’ Compensation Claim and requested an SIME, attorney fees, and legal costs.  On June 25, 1999, Employer filed its Answer and denied Employee’s claim.


At the August 4, 1999 prehearing, the parties stipulated to an oral hearing only on the issue of whether an SIME evaluation should be ordered.
  On August 25, 1999, Employee filed a completed SIME form, and attached Dr. Soot’s February 5, 1999 letter and Dr. Baskous’ March 9, 1999 letter.  On August 27, 1999, Employee affied:


I received a copy of Dr. Soot’s February 5, 1999 report in May, 1999.


In early June, 1999 I went to Dr. Alexander Baskous’ office.  At that time I was informed by his office that both Dr. Baskous and Dr. Gevaert had written reports in March, 1999.  At that time I was given copies of both reports by Dr. Baskous’ office.


Prior to June 1999 I have neither seen a copy of nor was I even aware of the existence of either Dr. Alexander Baskous’ March 9, 1999 letter or Dr. Michael Gevaert’s March 15, 1999 letter.


On June 8, 1999 I provided copies of both reports to the Chancy Croft Law Office.


On September 1, 1999, Employer filed its opposition to the SIME.  In its opposition, Employer asserted Employee’s request was not timely, Dr. Baskous was not Employee’s attending physician, and an SIME would not assist the Board in resolving the dispute.

Employee’s Argument


Employee argued an SIME is warranted in her case because a medical dispute exists between her treating physician, Dr. Baskous, and Employer’s physician, Dr. Soot, regarding the reasonableness and necessity for her continuing medical treatment.  Employee argued Dr. Baskous is her treating physician, and there is no evidence that she ever intended to change physicians.  Employee argued Dr. Child is not her treating physician because she consulted him solely for a Fen-Phen weight-loss management program, not her industrial injury.  Employee argued Dr. Baskous did not relinquish care for her industrial injury, and her return to him did not constitute an improper change of physicians under AS 23.30.095(a).


Employee argued she timely requested an SIME under 8 AAC 45.092(g)(2) because she received Dr. Soot’s February 5, 1999 letter in May 1999, obtained Dr. Baskous’ March 9, 1999 letter in June 1999, and requested the SIME on June 11, 1999.  Employee argued her SIME request was less than 60 days after she received the medical reports reflecting the dispute, as required in 8 AAC 45.092(g)(2).

Employer’s Argument


Employer argued an SIME is not appropriate in this case because there is no dispute between Employee’s attending physician, Dr. Child, and the EIME, Dr. Soot.  Employer argued Employee’s first attending physician was Dr. Baskous, however, Employee exercised her right under AS 230.30.095(a) and selected Dr. Child as her attending physician.  Employer argued Employee’s treating physician is Dr. Child.  Employer argued Employee specifically sought treatment from Dr. Child for her industrial injury as evidenced by his Physician Reports and corresponding chart notes.  Employer argued Employee then returned to Dr. Baskous on December 7, 1998, but there is no medical record to indicate Dr. Child referred her back to Dr. Baskous.  Employer argued Employee’s return to Dr. Baskous constitutes an excessive change of physicians under AS 23.30.095(a).  Employer argued because Dr. Baskous was not Employee’s attending physician, she could not assert a medical dispute exists based on Dr. Baskous’ March 9, 1999 letter.


Employer argued an SIME is not appropriate because Employee’s request was not timely.  Employer argued even if Dr. Baskous is Employee’s attending physician she knew of the medical dispute between Drs. Soot and Baskous in March 1999, and did not request an SIME within 60 days.  Employer also argued an SIME is not appropriate because it would not substantially clarify the record given the plethora of medical evidence filed by the parties.


Alternatively, Employer argued if the Board found an SIME was appropriate, it should not be scheduled until after Employee’s October 1, 1999 examination with Dr. Laycoe, and after the relevant medical records were obtained from Drs. Harris, Kralick, and Laycoe.  Employer argued all of the medical records should be collected and submitted to the SIME physician for his review and consideration.

FINDINGS OF FACT AND CONCLUSIONS OF LAW


Alaska Statute 23.30.135(a) provides, in part:



In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .


Alaska Statute 23.30.095 specifies not only the manner in which an employee or employer may change physicians under the Alaska Workers’ Compensation Act (Act) but, also, when a medical dispute exists between the parties.  Section .095 states in pertinent part:

(a)
When medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits.  The employee may not make more than one change in the employee's choice of attending physician without the written consent of the employer.  Referral to a specialist by the employee's attending physician is not considered a change in physicians.

. . . .

(k)
In the event of a medical dispute regarding . . .the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.  (emphasis added).


Our regulation, 8 AAC 45.092 provides, in pertinent part:

(g) If there exists a medical dispute under in [sic] AS 23.30.095(k),


. . . .

(2) a party may petition the board to order an evaluation; the petition must be filed within 60 days after the party received the medical reports reflecting a dispute, or the party’s right to request an evaluation under AS 23.30.095(k) is waived (emphasis added);

(A) the completed petition must be filed timely together with a completed second independent medical form, available from the division, listing the dispute; and
(B) copies of the medical records reflecting the dispute (emphasis added); . . . .


We first consider the criteria under which we review requests for SIME evaluations, specifically:

1. Is there a medical dispute between Employee’s attending physician and the EIME;

2. Is the dispute significant; and 

3. Would an SIME physician’s opinion assist the Board in resolving the dispute.


We must first determine whether Dr. Baskous or Dr. Child is Employee’s attending physician.  We find the purpose of subsection .095(a) is to limit an employee’s ability to frequently change physicians, thereby reducing the practice known as "doctor shopping."  Doctor shopping is the practice of consulting numerous physicians until a physician is found who supports the particular party's position regarding some aspect of the workers' compensation claim.


Employee argued Dr. Baskous was always her attending physician and there is no evidence to the contrary.  Employee argued she sought treatment from Dr. Child solely for her Fen-Phen weight-loss program.  Employer argued Dr. Baskous was Employee’s first attending physician, however, Employee exercised her right under AS 23.30.095(a) and changed her attending physician to Dr. Child.  Employer argued Employee’s return to Dr. Baskous, for treatment of her industrial injury, was an improper change of physician under subsection .095(a).  Based on Employee’s testimony, and a full review of the medical records in the file, we find Dr. Baskous is Employee’s attending physician.  We make this finding as follows.


We find Employee’s deposition testimony credible.
  We find Employee sought treatment for her industrial injury with Dr. Baskous.  We find Employee sought treatment from Dr. Child for the Fen-Phen weight-loss management program, not for her industrial injury.  We find Dr. Baskous did not relinquish care and treatment of Employee’s industrial injury when she sought treatment from Dr. Child.  We find Employee’s “return” to Dr. Baskous is not a “change” of physician, and therefore does not constitute an improper change of physician under AS 23.30.095(a).  Based on the foregoing findings, we conclude Dr. Baskous is Employee’s attending physician.


We next consider whether a medical dispute exists between Dr. Baskous and Dr. Soot.  We find Dr. Baskous opined Employee’s continuing medical treatment is, on a more probable than not basis, related to her industrial injury.  We find Dr. Soot opined Employee’s continuing medical treatments were related to a degenerative back condition, not her industrial injury.  We find a medical dispute exists between Dr. Baskous and Dr. Soot.  We further find the medical dispute is significant because the outcome determines whether Employee’s continuing medical treatment is compensable under the Alaska Workers’ Compensation Act.


We find Employee obtained Dr. Soot’s report in May 1999, and Dr. Baskous’ report in June 1999.  We find Employee requested an SIME on June 11, 1999.  We find Employee’s request was timely under 8 AAC 45.092(g)(2) because it was filed less than 60 days after she acquired a copy of the medical reports reflecting the dispute.  Based on the foregoing findings, we conclude Employee’s request for an SIME should be granted.


Assuming, arguendo, the SIME request was not timely, or Dr. Baskous is not Employee’s attending physician, we next consider whether an SIME physician’s opinion would assist the Board in resolving the medical dispute.  We find we have wide discretion under subsection .095(k) to consider any evidence available when deciding whether to order an SIME to assist us with investigating and deciding medical issues in contested claims under AS 23.30.135(a).  We find the opinion of another physician, independent of the parties and selected by the Board, would assist us in resolving this medical dispute.  Therefore, we would alternatively exercise our discretion under 8 AAC 45.092(g)(3) to order an SIME evaluation.


Accordingly, we find the issue currently in dispute, i.e., whether Employee’s continuing medical treatment is reasonable, necessary, and related to her industrial injury, be submitted to a Board-selected SIME physician for review and issuance of a medical opinion.  We find the SIME should be scheduled after the parties have obtained all relevant medical records from Drs. Harris, Kralick, and Laycoe.


We find a physician with a specialty in orthopedics should perform the SIME.  Under AS 23.30.095(k) and 8 AAC 45.092(f), a physician on our list must perform the SIME unless we find the physicians on our list are not impartial or lack the qualifications or experience to perform the examination.  We find Douglas Smith, M.D., is a physician on our SIME list that specializes in orthopedics.  Finding no records in the Board’s file which indicate Employee has ever been evaluated or treated by Dr. Smith; we select Dr. Smith to perform the SIME.

ORDER


We hereby order Employee to submit to, and Employer to pay for, an SIME evaluation.  The parties shall proceed as set forth below.


(1)
The SIME shall be performed by Dr. Smith regarding the reasonableness, necessity, and work-relatedness of Employee’s continued medical treatment.  The SIME shall be scheduled on a date that allows the parties to obtain, and submit photocopies of, all relevant medical records from Drs. Harris, Kralick, and Laycoe, for Dr. Smith’s review and consideration.


(2)
The parties shall:



A.
Direct all filings regarding the SIME to Workers' Compensation Officer Cathy Gaal's attention.



i.
Within 20 days from the date of this decision, each party may submit up to five questions.  These questions may be used in the letter to the SIME physician.  The questions shall relate only to the work-relatedness of Employee’s continued medical treatment.



ii.
If subsequent medical disputes arise prior to our contact with the SIME physician, the parties may request we address the additional issues.  If the parties agree there is a dispute with regard to additional issues, they may file a stipulation listing the additional medical disputes and specifying the medical opinions (including report date, page, and author) on which they rely to support their dispute.  The parties must supply the supporting medical reports, regardless of previous reports in the record.  We will then consider whether to present these new issues to the SIME physician.



B.
Employer shall prepare two copies of all medical records in its possession, including physicians' depositions, if any, put the copies in chronological order by date of treatment, with the oldest records on top, number the pages consecutively, put the copies in two binders, and serve the binders first upon Employee with an affidavit verifying the binders contain copies of all the medical records in Employer's possession.  Service on Employee must be done within 20 days of the date of this decision.



C.
Employee shall review each of the binders.  If the binders are complete, Employee shall file the binders with us within 30 days from the date of this decision, together with an affidavit stating the binders contain copies of all the medical records in Employee's possession.  If the binders are incomplete, Employee shall prepare three copies of the medical records, including physicians' depositions, if any, missing from the first set of binders.  Employee shall place each set of copies in a separate binder as described above.  Employee shall file two of the supplemental binders with us, the two sets of binders prepared by Employer, and an affidavit verifying the completeness of the medical records.  Employee shall serve the third supplemental binder upon Employer together with an affidavit stating it is identical to the binders filed with us.



D.
If either party receives additional medical records or doctors' depositions after the binders have been prepared and filed with us, the party shall prepare three supplemental binders as described above with copies of the additional records and depositions.  The party must file two of the supplemental binders with us within seven days after receiving the additional records or depositions.  The party must serve one supplemental binder on the opposing party, together with an affidavit stating it is identical to the binders filed with us, within seven days after receiving the additional records or depositions.



E.
The parties shall specifically identify the film studies which have been done and which films Employee will hand carry to the SIME.  Employee shall prepare the list within 20 days from the date of this decision, and serve it on Employer within 30 days from the date of this decision. Employer shall review the list(s) for completeness and supplement the list(s) if they are incomplete.  Employer shall file the list(s) with us within 40 days from the date of this decision; and serve a copy of the supplemental list(s), if any, on Employee.



F.
Other than the film studies which Employee hand carries to the SIME and Employee’s conversation with the SIME physician or the physician’s office about the examination, no party shall contact the SIME physician, the physician’s office, or give the SIME physician anything else, until the SIME physician has submitted the SIME report to the us.



G.
If either party finds it necessary to cancel or change the SIME appointment date or time, the party shall immediately contact Workers' Compensation Officer Cathy Gaal and the physician’s office.


Dated at Anchorage, Alaska this  6th  day of October 1999.






ALASKA WORKERS' COMPENSATION BOARD






______________________________                                





Gwendolyn Feltis, Designated Chairman






______________________________                                





Marc Stemp, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of KAREN C. RHODES-JOHNSON employee / applicant; v. MUNICIPALITY OF ANCHORAGE, ANCHORAGE POLICE DEPARTMENT (Self-insured), employer  / defendant; Case No. 199415213; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this    6th day of October, 1999.






______________________________                                





Debra Randall, Clerk
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