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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

PATTIE A. POOL, 

                                                  Employee, 

                                                            Respondent,

                                                   v. 

WRANGELL, CITY OF,

                                                  Employer,

                                                   and 

ALASKA MUNICIPAL LEAGUE,

                                                  Insurer,

                                                            Petitioners.

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
          DECISION AND ORDER

        ON RECONSIDERATION

        AWCB Case No.  199626850
        AWCB Decision No.  99-0210

         Filed with AWCB Juneau, Alaska

         on October 15, 1999


We heard the employer's Petition for Reconsideration on the basis of the written record, in Juneau, Alaska on October 14, 1999.  The employer requested reconsideration of our September 16, 1999 decision and order on this case, AWCB Decision No. 99-0191.  Attorney A. Fred Miller represented the employee; and attorney Allan Tesche represented the employer and insurer.  We closed the record when we met to consider this request on October 14, 1999.

ISSUE

Shall we reconsider, under AS 44.62.540, AWCB Decision No. 99-0191 (September 16, 1999)?


SUMMARY OF THE EVIDENCE AND ARGUMENTS

The employee began to work for the employer in January 1996 as a temporary project inspector, under the supervision of the public works’ director, Bob Caldwell.  She was hired as a permanent employee in July 1996, as an engineering technician / zoning administrator.  The employee completed two Reports of Occupational Injury or Illness, dated December 23, 1996, and April 14, 1997, claiming physical and emotional disorders resulting from chronic urethritis and mental abuse by her supervisor.  She indicated these conditions necessitated hospitalization and ongoing treatment.  


The employer filed a Controversion Notice on February 5, 1997, denying TTD benefits, indicating there was no medical evidence to support her work time loss.  The employer also filed Controversion Notices on April 17, 1997; April 24, 1997; June 19, 1997, November 3, 1997, and July 29, 1999, contending the employee's urological and mental conditions were not related to her work.  The employer provided no time loss benefits.  The employee filed an Application for Adjustment of Claim dated September 29, 1997, claiming TTD benefits, medical benefits, medical transportation costs, penalties, interest, attorney fees, and legal costs.  She also requested a finding of frivolous and unfair controversion, a future assessment of entitlement to reemployment benefits, and death benefits.  


The employee testified the bathroom in the public works office was so filthy that she rarely used it, instead she left the office to use other bathrooms in the town.  She testified she developed urological problems in late October 1996, and reported these problems to the employer on or about November 6, 1996.  She testified the frequency and urgency of her need to urinate, combined with her discomfort, caused her to miss work.  She testified she complained of the bathroom to Mr. Caldwell repeatedly, requested janitorial service, and attempted to file a grievance over it.  She testified she came to the employer’s offices to discuss the situation with her supervisor and other city officials on numerous occasions.  She testified she repeatedly attempted to return to work, but had to leave because the bathroom was still filthy.  She testified the bathroom was not cleaned until February 5, 1997.  The employee intermittently worked after that, but she last worked on April 2, 1997. 


Mr. Caldwell testified the employer, as a result of the employee’s complaints about the bathroom, instituted janitorial service in January or February 1997, and provided a lock and key to give the employee exclusive use.  He provided photographs of the (apparently cleaned) bathroom.  He also provided a map of Wrangell, showing the various bathroom facilities available within a couple of minutes of the public works office.  


The employee was treated initially for the urinary infection by Paul Ogden, M.D., of the Stikine Clinic, who provided antibiotics, and some counseling.  He referred her to therapist Sondra Sexton-Jones for counseling at Wrangell Mental Health clinic on January 15, 1997.  


David McCandless, M.D., testified he began treating the employee on March 18, 1997 for depression, and urinary frequency and discomfort (disurea).  He hospitalized the employee from April 4-6, 1997, for major depression and severe anxiety.  He testified that a dirty toilet could not have caused her urological condition, though her work conditions aggravated her urinary distress, if her report was accurate.  When he went on sabbatical, he referred the employee to Lynn Prysunka, M.D., a family practitioner.   Dr. Prysunka testified she treated the employee from July 1, 1997 through the present, for an anxiety / depression disorder with anti-depressant medication, and referred her to psychiatrist Grace Young, M.D.  


The employee was treated by urologist Mark McGaughan, M.D., for urethritis in January 1997.  Dr. McGaughan prescribed antibiotics.  In his letter of January 8, 1997, Dr. McGaughan wrote that the employee’s work conditions contributed to her urological symptoms at that time, and that those conditions were “intolerable.”  Later, in his deposition, Dr. McGaughan testified any exacerbation of her urinary condition would have cleared within two to four weeks of either staying home or having sanitary bathroom facilities. (McGaughan depo., p. 22.)  The employee recovered from the bladder infection, and has had no recurrence.


At the employer’s request, the employee was seen by urologist Muni Reddy, M.D., who diagnosed chronic urinary tract cystitis on May 14, 1997.  Dr. Reddy issued a medical report on June 13, 1997.  In his deposition, Dr. Reddy testified that retention of the urine (because no bathroom was available) could cause a temporary exacerbation of the symptoms, but would not aggravate the underlying infection. (Reddy depo., p. 17.)  He testified any exacerbation would have cleared within two to three weeks of either staying home or having sanitary bathroom facilities.  (Id.)  He testified she was not disabled from work by her urinary condition at the time of her deposition.  (Id. at 12.)


Ms. Sexton-Jones testified she has counseled the employee from January 1997 through the present.  Using the Diagnostic and Statistical Manual of Mental Disorders, fourth edition (DSM-IV), she diagnosed the employee to suffer “Major Depression, Recurrent, with overtures of P.T.S.D.” (Post Traumatic Stress Syndrome).  She testified the employee was initially upset with the work bathroom condition, but later was concerned at being asked to do unethical things at work.  The employee’s emotional capacity deteriorated, and her sleep was disrupted until she was exhausted.


Psychiatrist Dr. Young testified she began treating the employee on August 27, 1997.  Dr. Young diagnosed the employee to suffer major depression, recurrent, and elements of PTSD under the DSM-IV.  She testified the employee is focused to an extraordinary degree on her work problems, and is markedly impaired in her functioning.  


The evidence is more fully discussed in the Summary of the Evidence section of our decision and order of September 16, 1999, AWCB Decision No. 99-0191.  We here incorporate the full summary of the evidence from that decision by reference.


In AWCB Decision No. 99-0191 we denied benefits for the employee’s mental stress claim.  Based on the employee’s testimony concerning her urinary infection symptoms, how those symptoms caused her to miss work, and her perception of the relation of her symptoms to her work conditions; and based on Dr. McCandless’ testimony that the conditions of the bathroom at work appeared to have aggravated her urinary condition, delaying her recovery; we found sufficient evidence to raise the presumption that the employee’s urinary tract condition was related to her work and compensable, and that she suffered related work time loss.  


We found the opinions of Dr. McGaughan and Dr. Reddy, that any exacerbation would have resolved within three to four weeks of staying home or getting clean toilet facilities at work, provided substantial evidence, rebutting the presumption of compensability after that time period.  Based on the preponderance of the evidence from the record, we found the toilet facilities were receiving janitorial cleaning services no later than February 5, 1997.    Based on the preponderance of the evidence, we found the employee’s urinary condition was no longer related to her work as of March  6, 1997.  We concluded the employee is entitled to TTD benefits for any work time missed as a result of her urinary condition from November 6, 1996 through March 5, 1997. 


We awarded medical benefits for the treatment of the employee’s urinary condition from November 6, 1996 through March 5, 1997.  We also awarded associated medical transportation costs, interest, penalties, attorney fees, and costs.  We denied the employee’s claim for reemployment benefits.


We found only one controversion was filed between November 6, 1996 and March 5, 1997, the period of the compensability of the employee’s urinary condition.  The employer filed this Controversion Notice on February 5, 1997, denying TTD benefits, contending there was no medical evidence to support the employee’s time loss from work.   We found the presumption of compensability for TTD and other benefits was raised by the employee’s testimony and the medical evidence in this case.  We found the employer did not have substantial medical evidence to rebut that presumption until March 5, 1997, based on the opinions of Drs. McGaughan and Reddy.  We found the controversion was not made in good faith, and we concluded the controversion was frivolous and unfair.  Under AS 23.30.155(o), we referred the employer to the Alaska Division of Insurance.  We found all the other controversions were supported by substantial evidence.


The employer filed a Petition for Reconsideration, and a memorandum, on September 30, 1999, requesting us to reconsider our award of TTD benefits and our finding of a frivolous and unfair controversion.  Citing an affidavit by Mr. Caldwell, it contended the employee worked through December 10, 1996, and no TTD benefits should be awarded before that date.  Based on the opinions of Drs. McGaughan and Reddy, it asserted the employee would have recovered from any exacerbation of her urinary infection within three or four weeks of leaving work on December 10, 1997 [sic].  Therefore, it argued TTD should be terminated before January 21, 1997.


The employer noted a January 15, 1997 Physician Report form from Dr. Ogden, which had the “released to work” box checked.  It also submitted extensive notes of conversations from the file of the employer’s insurance adjuster.  It argued the notes and the medical record is substantial evidence to support a good faith controversion of the employee’s entitlement to TTD benefits.  


We closed the record to consider the petition, on the basis of the written record and the recorded testimony, on October 14, 1999.  This was the final hearing date within the 30-day reconsideration period provided in AS 44.62.540.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.  RECONSIDERATION

The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:



(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.



(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted,. . . .


The employer seeks reconsideration of:

the Board’s award of TTD from November 6, 1996, through March 5, 1997, [2] together with interest and penalties, Part VI of the Board’s Decision and Order which found that the employer did not have a sufficient basis for its Controversion of February 5, 1999, and [3] the Board’s referral of that Controversion to the Division of Insurance under AS 23.30.155(o).  


In response to the employer's petition for reconsideration, we have examined the record of this case, as well as our decision and order.  We note the petition reflects a misunderstanding of our order concerning TTD benefits.  We will exercise our discretion under AS 44.62.540 to reconsider AWCB Decision No. 99-0097 (April 29, 1999).  We will reconsider that portion of the decision and order which concerns the award of TTD benefits and our finding of a frivolous controversion, in order to consider the employer's new argument, and to re-examine the relevant statutes and case law.  All other aspects of our decision and order we reaffirm, and decline to reconsider.


II.  TTD BENEFITS FOR THE EMPLOYEE’S URINARY CONDITION

To make a prima facie case, the employee must present some evidence that (1) she has an injury, and (2) an employment event or exposure could have caused it. "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."  Burgess Const. Co. v. Smallwood, 623 P.2d 312 (Alaska 1981).   


As we noted in our September 16, 1999 decision and order, the employee testified concerning her urinary infection symptoms, how those symptoms caused her to miss work, and her perception of the relation of her symptoms to her work conditions. Additionally, her treating physician, Dr. McCandless testified her urinary infection was not likely to have been caused by the conditions of the bathroom at work, but that those conditions appeared to have aggravated her condition, delaying her recovery.  We again find this evidence is sufficient to raise the presumption that the employee’s urinary tract condition was related to her work and compensable, and that she suffered related work time loss. Olson v. AIC/Martin J.V., 818 P.2d 669, 675 (Alaska 1991). 


To overcome the presumption once it attaches, the employer must present substantial evidence that the claim is not work-related.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991); Burgess Constr. v. Smallwood, 689 P.2d 1206, 1211 (Alaska 1985).  Substantial evidence is "such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion."  Fireman's Fund Am. Ins. Co. v. Gomes, 544 P.2d 1013, 1015 (Alaska 1976) (quoting Thornton v. Alaska Workmen's Compensation Bd., 411 P.2d 209, 210 (Alaska 1966)).  There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence that the disability is not work-related, or (2) eliminating all reasonable possibilities that the disability is work-related.  Norcon v. AWCB, 880 P.2d 1051, 1054 (Alaska 1994). 


In our September 16, 1999 decision, we noted Dr. McGaughan and Dr. Reddy both testified it was possible the employee’s work conditions temporarily exacerbated and her healing delayed.  However, both of the physicians were clear that any exacerbation would have resolved within three to four weeks of staying home or getting clean toilet facilities at work.  We again find the opinions of these physicians provide substantial evidence, rebutting the presumption of compensability, but only after four weeks of staying home or getting clean work toilet facilities.  Grainger, 805 P.2d at 977.  Consequently, the employee’ claim is compensable to that point, based on the presumption.  Beyond that point, she must prove her claim for additional TTD benefits by a preponderance of the evidence.  Wolfer, 693 P.2d at 869.


The employer asserts the employee stopped working on or about December 10, 1996, and did not return to work until late January 1997.  Consequently, it argues, she would have recovered from her exacerbated condition, and the compensability of her condition would have ceased, within three or four weeks of December 10, 1996.


We have reconsidered the evidence and the employer’s argument on this point.  During the hearing, the parties were addressing the general compensability of the employee’s conditions, rather than the specific days worked or missed by the employee.  Nevertheless, the employee testified that during December, January, and early February she came to the employer’s offices to discuss the work conditions and her grievance with her supervisor and other city officials on numerous occasions.  She testified she repeatedly attempted to return to work, but had to leave because the bathroom was still filthy.  She testified the bathroom was not cleaned until February 5, 1997.  


We find the employee’s testimony concerning these matters credible.  AS 23.30.122.  We find the employee did not stay at home to recover.  Rather, we find her attempts to resolve her grievance and to return to work were work-related activities, preventing her from having the consistent, unhampered access to suitable toilet facilities which Drs. Reddy and McGaughan indicated would enable her to recover from an exacerbation.  


Considering the entire record, and the opinions of Drs. Reddy and McGaughan, we find the employee’s urinary condition was no longer aggravated or exacerbated by her work conditions four weeks after having access to clean toilet facilities at work.  Based on the preponderance of the evidence from the record, we find the toilet facilities were receiving janitorial cleaning services no later than February 5, 1997.    Consequently, we again find the employee’s urinary condition was no longer related to her work as of March  6, 1997.  Smallwood, 623 P.2d at 317.   Under AS 23.30.185, we conclude the employee is entitled to TTD benefits for work time missed from November 6, 1996 through March 5, 1997.  We will reaffirm our decision and order of September 16, 1999 on this issue.  


III.  FRIVOLOUS AND UNFAIR CONTROVERSION

AS 23.30.155(o) provides:



The board shall promptly notify the division of insurance if the board determines that the employer's insurer has frivolously or unfairly controverted compensation due under this chapter.  After receiving notice from the board, the division of insurance shall determine if the insurer has committed an unfair claim settlement practice under AS 21.36.125.


The Alaska Supreme Court held in Harp v. Arco Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992) that an employer must have specific evidence for a good faith controversion:  



A controversion notice must be filed in good faith to protect an employer from imposition of a penalty. . . . For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits.

Id. at 358.  


As we noted in our September 16, 199 decision and order, we have applied the court's reasoning from Harp, and held that a controversion not made in good faith is frivolous and unfair for purposes of AS 23.30.155(o).  Waddell v. Eagle Hardware & Garden, Inc., AWCB Decision No. 98-0095 (April 17, 1998);  Stair v. Pool Arctic Alaska Drilling, AWCB Decision No. 98-0092 (April 13, 1998).  We consistently require an employer or insurer to have specific evidence on which to base a controversion.  See, e.g., Lincoln v. TIC - The Industrial Co., AWCB Decision No. 97-0212 (October 20, 1997).


In this case, only one controversion was filed between November 6, 1996 and March 5, 1997, the period of the compensability of the employee’s urinary condition.  The employer filed this Controversion Notice on February 5, 1997, denying TTD benefits, contending there was no medical evidence to support the employee’s time loss from work. 
All the other controversions in this case were filed after the period of compensability.  The June 19, 1997 controversion denied treatment and benefits for the employee’s urinary condition, based on Dr. Reddy’s June 13, 1997 report, which we find is substantial evidence, sufficient to support a controversion in good faith.  The other controversions denied treatment and benefits for the employee’s mental stress injury.  As we discussed above, based on the evidence available in the record, we cannot find the employee suffered a compensable mental injury, as defined in AS 23.30.395(17).  We find the record lacks sufficient evidence to meet even the threshold statutory requirements.  We find this is a sufficient basis for the employer to file these controversions in good faith, and we cannot find they were frivolous and unfair.  We conclude  that 23.30.155(o) is not applicable to any of the controversions, except the one filed on February 5, 1997.


As noted in our earlier decision, we find the presumption of compensability for TTD and other benefits was raised by the testimony and medical evidence in this case.  Once the presumption attaches, substantial evidence must be produced showing the treatment for the injury is not work-related and compensable.  Smallwood, 623 P.2d at 316.  


The employer contends a January 15, 1997 Physician Report form from Dr. Ogden, which had the “released to work” box checked, and extensive notes of conversations from the file of the employer’s insurance adjuster, provide substantial evidence to support a good faith controversion of the employee’s entitlement to TTD benefits.   However, the employer controverted all TTD benefits, based on a lack of medical evidence linking her condition to work time loss.  Although Dr. Ogden’s report form, at least in isolation, indicates the employee could return to work as of January 15, 1997, the doctor’s report form provides no evidence concerning her disability status preceding that date.  Consequently, we cannot regard that form as substantial evidence rebutting the presumption of compensability before January 15, 1997.   Based on our review, we find the adjusters private file notes do not shed any substantial information clarifying the employee’s medical condition or her disability.    


Once again, based on our review of the entire record, we find the employer did not have substantial medical evidence to rebut the presumption of compensability of the employee’s disabling urinary condition until March 5, 1997, based on the opinions of Drs. McGaughan and Reddy.  Additionally, we specifically note that Dr. McGaughan’s January 8, 1997 letter related the employee’s urinary symptoms to “intolerable” work-conditions.  We can find no other evidence in the medical record to rebut the compensability of the employee’s urological claim at the time of the February 5, 1997 controversion.  Grainger, 805 P.2d at 977.     


We reconfirm our finding that the employer failed to provide any substantial evidence for a basis to controvert the employee's claimed TTD benefits on February 5, 1997.  We must find the controversion was not made in good faith under the court's reasoning in Harp, and we must conclude the controversion was frivolous and unfair under AS 23.30.155(o).  Under AS 23.30.155(o), we conclude notice must be sent to the Alaska Division of Insurance to determine if the insurer has committed an unfair claim settlement practice.  See also, Lincoln, AWCB Dec. No. 97-0212 at 6.   

ORDER

1.
The employer's Petition for Reconsideration, dated September 30, 1999, is denied and dismissed.  We reaffirm AWCB Decision No. 99-0191 (September 16, 1999).

 
2.  
Our award of TTD benefits in the September 16, 1999 decision is clarified:   The employee is entitled to TTD benefits, under AS 23.30.185, only for work time lost from November 6, 1996 through March 5, 1997.


Dated at Juneau, Alaska this  15th day of October, 1999.


ALASKA WORKERS' COMPENSATION BOARD



/s/ William Walters



William Walters, Designated Chairman



/s/ James G. Williams



James G. Williams, Member



/s/ Nancy J. Ridgley



Nancy J. Ridgley, Member


If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order on Reconsideration in the matter of Pattie A. Pool, employee/applicant; v. City of Wrangell, employer; and A.M.L./J.I.A., Inc., insurer/defendants; Case No. 9626850; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 15th day of October, 1999.



__________________________________



Susan N. Oldacres, Secretary
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