KEITH E. KIRSCH  v. DOYON DRILLING, INC.

ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

KEITH E. KIRSCH, 

                                                  Employee, 

                                                            Applicant

                                                   v. 

DOYON DRILLING, INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                  Insurer,

                                                            Defendant(s).
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          FINAL

          DECISION AND ORDER

        AWCB Case No(s).  199802821
        AWCB Decision No. 99-0212

         Filed with AWCB Anchorage, Alaska

         on  October 20, 1999.

On August 12, 1999, we heard Employee’s claim for the “greater of actual attorney’s fees or statutory minimum fees” at Anchorage, Alaska.  (August 6, 1999 Fee/Cost Affidavit of William J. Soule).  Attorney William Soule represents Employee.  Attorney Timothy McKeever represents Employer.  We closed the record at the end of the hearing.   


ISSUES

To what amount of attorney fees and legal costs is Employee entitled?


SUMMARY OF THE EVIDENCE

On February 6, 1998, Employee injured his back while working for Employer.  (February 6, 1998 Report of Injury).  The claim was accepted, and Employer paid most of the benefits Employee sought without resistance.  (November 4, 1998 Controversion Notice regarding date of medical stability and specific prescription medications).  


On October 28, 1998, Employee was found eligible for reemployment benefits.  (October 28, 1998 Letter from Reemployment Benefits Administrator (RBA) Designee M. Andrew).  In his November 19, 1998 letter to the parties, Certified Rehabilitation Counselor Dennis Johnson, M.Ed. (Johnson), acknowledged his assignment to develop a reemployment plan for Employee.


On March 2, 1999 Johnson submitted a Reemployment Plan for the occupational goal of “Commercial [airplane] Pilot” to the RBA and parties for review.  Employee approved the plan on March 6, 1999.  Employer did not sign the plan.  (Johnson April 6, 1999 Status Report).  “At this point, we have a plan that is approved by the employee but not by the adjuster.  It is appropriate to submit this plan as a ‘disputed plan’ for review by the RBA.”  (Id.).   


In his April 20, 1999 letter to RBA Douglas Saltzman, Attorney Soule asked that the Commercial Pilot plan be approved.  The same day, Attorney McKeever also wrote RBA Saltzman.  McKeever outlined Employer’s concerns about the efficacy of the proposed plan, and its apparent failure to comply with the time and cost restrictions mandated by Section 41 of the Act.  McKeever’s letter states, in part:  

In summary, Alaska National has serious questions about the approvability of this plan under the law.  We have been engaged in discussions . . .[about] the possibility of resolving this claim in a way which permits Mr. Kirsch to get this training outside the compensation system, but does not leave the employee and employer exposed to the possibility of failure of the plan. 


     In his April 29, 1999 letter to RBA Saltzman, Johnson responded to McKeever’s letter.  It states, in part:  “Several points are made in the letter to influence you to deny the plan.  Many of these points had been clarified to the insurer previously, but apparently not to their satisfaction.”  The remainder of Johnson’s letter addresses each of the specific points raised by Employer.  On May 6, 1999, RBA Saltzman denied approval of the Commercial Pilot plan.  In his letter to the parties, RBA Saltzman explained:

I am unable to approve or deny this reemployment plan without further information and documentation.  I do not dispute the area of interest of employee and would like to approve a plan related to commercial piloting.  I do feel this plan falls out of consideration for several reasons.  First, the cost is over $10,000.  I am not persuaded that this training allows entry to [an] airline piloting position that would be physically compatible with light duty work.  I am more inclined that medium work would be required.   The specific job goal of this plan has a specific vocational preparation [SVP] level of 8 (four to eight years).  The vocational testing is marginal at best for this job goal.  I think a different job goal needs to be targeted that can lead to being a pilot provided that the time and cost requirements can be met.  I would hope that one can be figured out.  

On May 10, 1999, Employee petitioned the Board for review of the RBA’s decision denying approval of the Commercial Pilot plan.  

     On May 19, 1999, McKeever wrote Soule (and copied Johnson) expressing Employer’s frustration about the delay in plan development.  

We anticipate the Board will find that [RBA Saltzman’s] refusal to approve the plan [for commercial pilot] was not an abuse of discretion.  That is a high standard.  The cost of the plan clearly exceeds the maximum permitted by the statute.  The entry-level jobs do not appear to be within Mr. Kirsch’s physical capacities.  The SVP for the target job is substantially more than the plan will provide.  In short, we expect the plan rejection will be upheld and the appeal deemed unjustified.

It has been six months since the referral and there is no approved plan.  This is twice as long as the statue permits.  Section .041(k) benefits have been paid since last December, i.e., well over 90 days.  It appears the Mr. Kirsch will pursue approval of an unapprovable plan.  

My client could immediately controvert Mr. Kirsch’s .041(k) benefits for several reasons.  First, maximum plan development time permitted has been exceeded.  Second, it appears that Mr. Kirsch is not cooperating in developing a rehabilitation plan, which is approvable under the statute.  Thus, under AS 23.30.041(n)(5), his right to rehabilitation benefits can end.

My client is losing patience.  It will not pay Mr. Kirsch .041(k) benefits unless there is immediate and substantial progress to develop a plan, which can legally be approved by the RBA.  This will serve as notice that unless the employer is provided with solid evidence that an approvable plan is being developed within 14 days of this letter, it will terminate payment of the .041(k) benefits currently being paid to Mr. Kirsch.  Inasmuch as he has been paid all TTD [temporary total disability] and PPI [permanent partial disability] to which he is entitled, this will mean that he will receive no further payments from ANIC.  

To avoid termination of the .041(k) benefits, the employer must obtain a report from Dennis Johnson within 10 days of today, which shows clear participation by Mr. Kirsch in developing an approvable plan.  If such a report is not received by that time, the benefits will be terminated for non-cooperation.  If a revised plan, which is consistent with the statute, is not prepared and submitted to the RBA for approval within 20 days, the benefits will be terminated as well.

     In his May 21, 1999 letter, Soule responded, in part, as follows:

I disagree with your position you could “immediately controvert“ for any of the enumerated reasons set forth in your letter. . . . A plan dispute is not “non-cooperation. . . .” 

Concededly, neither I nor anyone else can stop your clients from controverting. . . .  However, because I lack knowledge of any reasonable basis in law or fact for such a controversion, I read your letter as simply an advanced notice of an unfair or frivolous controversion. . . .

My client has fully cooperated thus far and will continue to do so.  We encourage your client to think very carefully about its next step before it willfully violates the Act. . . .   

     On May 25, 1999, Johnson submitted a another plan to RBA Saltzman for consideration.  The plan identified “Certified Flight Instructor [CFI]” as its vocational goal, for which the SVP is 7 (two to four years) and for which the physical capacities of the job require light duty work.  (May 25, 1999 Reemployment Plan).

     With regard to the duration and type of training, however, the plan for CFI is the same as the plan for Commercial Pilot.  Specifically, certification as a flight instructor was an intermediate goal under the Commercial Pilot plan.  Both plan costs were the same.  A comparison of the labor market studies performed by Johnson indicates there is a somewhat better likelihood of immediate employment on completion of the CFI plan than there is for Commercial Pilot plan.  Specifically, to be competitive in the labor market, Employee would need more hours of logged flight time than as provided under the Commercial Pilot plan.   

     In his June 2, 1999 letter to RBA Saltzman, Johnson stated:  “The employee, Mr. Kirsch, has signed the plan [for CFI] and his signature accompanies this letter.  The employer/insurer has not responded as of the date of this letter and it is assumed that they continue their dispute of the plan.”  On June 4, 1999, Employer Answered Employee’s May 10, 1999 petition, stating:  “The RBA did not abuse his discretion in denying of the proposed reemployment plan [for Commercial Pilot] as the plan was not consistent with the law and regulations.”  Employer simultaneously filed a ntoice of controvertion which stated:  “Review of Reemployment Benefit Decision - . . . . The RBA did not abuse his discretion in denying the proposed reemployment plan dated 3/2/99.”  (June 4, 1999 Controversion).

     In response to the plan submitted for Employee to be retrained as a CFI, McKeever wrote RBA Saltzman on June 18, 1999.  His five page letter states, in pertinent part:

The [CFI] plan, as the original [Commercial Pilot] plan did, calls form Mr. Kirsch to enroll in an academic retraining program to obtain an Associate of Applied Science degree in Professional Piloting [A.A. degree] offered by the University of Alaska Anchorage.  The reviewed plan changes the vocational goal to becoming a CFI, but did not modify the plan otherwise. . . . The employer . . . believes that many of the concerns you expressed in your May 6, 1999 letter are still present with the revised plan.  Those concerns about the plan include the vocational and academic demands, cost, timing and remunerative earnings.  

. . . .

For all these reasons, the employer does not believe the revised plan can be approved.  The cost exceeds the maximum permitted by law.  The plan is not cost effective – it will cost almost $30,000.00 more than other programs, which could accomplish the same objective.  The plan involves unneeded academic training for a worker for whom such work may be a major obstacle to successful completion of the plan.  The plan does not accomplish its objective in “the shortest possible time.”  In short the plan does not comply with the law. 

In closing, McKeever outlined alternatives to, and modifications of, the CFI plan, which, he said,  would probably meet with Employer’s approval.  Based on McKeever’s letter, RBA Saltzman requested additional information from Johnson.  

    At the June 29, 1999 prehearing conference, the parties stipulated the plan for flight instructor had been submitted to the RBA for approval.  A hearing on Employee’s petition for review of the RBA’s decision denying the Commercial Pilot plan was set for August 12, 1999.  

     On July 13, 1999, Johnson responded to RBA Saltzman’s June 28, 1999 request for additional information about the externally funded portion of the plan, and job market information regarding the need for an A.A. degree to competitively enter the labor market for Certified Flight Instructor.  (Johnson July 13, 1999 Status Report).  Johnson also provided additional information in a two page letter to RBA Saltzman (copied to the parties and their representatives) on July 26, 1999.  The same day, McKeever wrote RBA Saltzman in follow-up to Johnson’s July 13, 1999 Status Report.  Attached to the letter was the affidavit of paralegal Gail Kretsinger, which supports McKeever’s allegation an A.A. degree would not change the entry level wage Employee might expect under the proposed CFI plan. 

     In his letter to the parties of July 29, 1999, RBA Saltzman issued his decision approving the CFI plan.  His letter states, in part:

On July 14, 1999, our office received a rehabilitation report from Dennis Johnson in response to my June 29, 1999 plan review letter.  Then on July 27, 1999 and July 28, 1999 our office received additional letters of support from Specialist Johnson.  These documents were filed in response to employer’s attorney, Timothy McKeever[‘s], letters and documents regarding your plan for employee dated July 13, 1999 and July 27, 1999.  After reviewing the reports and letters filed, I approve the amended reemployment for Keith E. Kirsch.  

. . . .

I approve this plan under AS 23.30.041(j) as meeting the requirement of AS 23.30.041(h) and (i).  I find that this plan for flight instructor with the Associate degree does not meet the employee’s remunerative wage.  However, I am persuaded that given employee’s background, skills, abilities and interests that this is the best plan for him.  In reaching this decision I have considered employee’s ultimate goal of becoming a commercial pilot and the agreement he reached with the Trade Adjustment Act to have funding beyond the $10,000 limit so that he can achieve the Associate’s degree.  

I believe that this plan although not meeting the remunerative wage provides a better foundation for him to reach that goal as his vocational development occurs in this chosen field.  Specialist Johnson’s labor market survey of employer’s supports this position.

     Employer had until August 11, 1999 to request Board review of the RBA’s decision.  (Id.).  At the hearing on August 12, 1999, McKeever advised he has not petitioned for review, but that he may request modification of the plan from the RBA in the future.  At the beginning of the hearing, we confirmed the only issue before us for consideration was the amount of attorney fees and legal costs to which Employee may be entitled.

     In support of his request, Employee offers Soule’s August 5 and August 12, 1999 Affidavits of Attorney Fees and Legal Costs.  Specifically, Employee requests an award of $5,197.50 in attorney fees, and $35.71 in legal costs.  Additionally, Mr. Soule asked we award Employee attorney fees for the time spent on the day of the hearing, one hour.  

     Employer argues attorney fees should not be awarded because it never controverted or resisted Employee’s entitlement to reemployment benefits, only questioned the approvability of the proposed plans.  Alternatively, Employer argues Employee abandoned his appeal of the RBA’s decision denying the Commercial Pilot plan and therefore, fees should be apportioned to include only those on the plan approved by the RBA, the CFI plan.  (Hearing Exhibit 5, “J”—Fee Entries Related to Rejected Plan). 


FINDINGS OF FACT AND CONCLUSIONS OF LAW
     AS 23.30.145(a) provides:  

Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.


AS 23.30.145(b) provides:

If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.

     We conclude AS 23.30.145(a) is not applicable to this claim for attorney fees.  We find the controversion notices on which Employee relies merely make factual statements regarding the procedural posture of the reemployment benefits claim.  The January 11, 1999 controversion notice does not dispute Employee’s entitlement to an eligibility evaluation.  The notice only states:  “Employee has already been found eligible for reemployment benefits and employer does not dispute this.”  Although this statement was made on a controversion notice form, it is not, in substance, notice of Employer’s intent to resist an eligibility evaluation.  Similarly, the June 4, 1999 controversion notice states:  “The RBA did not abuse his discretion in denying the proposed reemployment plan dated 3/2/99.”  We find review of an RBA decision is not a benefit, which can be controverted, that is, denied payment by an employer.  Consequently, we find Employer has not controverted and AS 23.30.145(a) is not applicable.  We now consider Employee’s request for fees under AS 23.30.145(b).  

     
Our implementing regulation, 8 AAC 45.180(d)(1), provides that the Board will only award a fee under Section 145(b) of the Act if certain criteria are met.  Those criteria include the following:  1)  the attorney must be licensed to practice law in Alaska or another state;  2)  the request for fees must be verified by an affidavit, filed at least three working days before hearing, which itemizes the number of hours expended, and describes the extent and character of the work performed.  Additionally, the Board will award a fee:  “reasonably commensurate with the actual work performed and . . . the nature, length, and complexity of the services performed, the benefits resulting to the compensation beneficiaries from the services, and the amount of benefits involved.”  8 AAC 45.180(d)(2).

     We conclude Employee is entitled to recover attorney fees and costs in this matter under AS 23.30.145(b).  Although we find Employer did not categorically controvert “reemployment benefits” per se, it nevertheless, by its actions, resisted both the Commercial Pilot and CFI plans for which Employee specifically sought approval by the RBA.  Employer’s argument is similar to that proposed in a recent disputed medical benefits case where the employer unsuccessfully argued it was not controverting medical care in general, only the particular type of service sought.  Rapp v. Area Realty, AWCB Decision No. 98-0251  (October 2, 1998).  

      First, we find Employer encouraged the RBA to disapprove the Commercial Pilot plan.  We do not find Employer’s actions were entirely without merit.  Evidence showed the labor market, and physical demands of entry level jobs, may not have allowed Employee to successfully compete in the labor market for commercial pilots on completion of his plan.  Accordingly, we find the RBA may have been correct in disapproving the Commercial Pilot plan.  Certainly, the Employer’s actions were not unfair or frivolous, given the RBA’s decision to deny it.    


     Although review of the plans is not the issue before us, the parties’ actions are important to our determination on the issue of fees.  Employee accepted the plan for Certified Flight Instructor, and Employer has not appealed the RBA’s decision approving it.  We find, however, Employer initially encouraged the RBA to also disapprove the CFI plan, for essentially the same reasons asserted with regard to the Commercial Pilot plan.  We find, and Employer admits, the plans are almost indistinguishable.  Accordingly, we find Employer also resisted approval of the CFI plan, accepted by Employee, and ultimately approved by the RBA.  

     We find, based on Employee’s decision to accept the CFI Plan, in lieu of the Commercial Pilot plan, he abandoned his request for Board review of the disapproved Commercial Pilot plan.  Employer, by not appealing the RBA’s approval of the CFI plan, tacitly agreed to accept Employee’s claim for specific reemployment benefits.  Therefore, we find that while Employer initially resisted the CFI plan, it ultimately decided to accept it.  We further find Soule’s services, to a large extent, were responsible for the Employer’s acquiescence. Accordingly, based on Wien Air Alaska v. Arrant, 592 P.2d 352 (Alaska 1979), we conclude there is a sufficient basis on which to award attorney fees under AS 23.30.145(b).  Therefore, we consider the amount of attorney fees and legal costs it would be reasonable to award.   

     We find Employee’s attorney aggressively pursued Employee’s claim for the specific reemployment benefits Employee wanted for a career in commercial piloting and/or flight instruction, under a defined curriculum through UAA.  We also find Employee’s attorney aggressively defended Employee from threats of controversion for non-cooperation in developing an approvable plan.  We find in this case, as we have in others, such representation expedites the receipt of valuable benefits to an employee who might otherwise be left without any benefits, or benefits which are less comprehensive than he would get with the assistance of an attorney.  Mason v. Hillbilly Enterprises, AWCB Decision No.  96-0331 (August 19, 1996);  Gertlar V. H&H Contractors, Inc., AWCB Decision No. 97-0105 (May 12, 1997).

Among the reasons we have specifically cited for making such awards are that the attorney’s services have expedited the payment of benefits to injured workers where the employer concedes liability without the need for a hearing, or a Compromise and Release, as in this case.  McMahan v. Tony’s Interiors, AWCB Decision No. 97-0210 (October 15, 1997), citing Gertlar and Mason. 

     We find Soule’s affidavits adequately allow us to review the itemized hours expended, and the extent and character of the work performed.  Additionally, our August 12, 1999 hearing lasted approximately one hour.  Employee seeks an award of attorney fees for the time itemized in Soule’s affidavits, and time at hearing, or 30.70 hours, at the hourly rate of $175.00.  

     We find Employee’s claim for specific reemployment benefits was resisted by Employer’s actions, as outlined above.  We find, based on the Employer’s correspondence to the Board and Soule, that the fee requested is reasonably commensurate with the character and quantity of work preformed by Soule in successfully gaining specific vocational benefits for Employee, and defending against the arguments made by Employer for disapproving the CFI plan.  Additionally, we find, as we have in the past, Soule’s hourly rate, $175.00, is reasonable given the contingent nature of his practice and his extensive experience in representing injured workers.  Vaugh v. Harry Stroh & Assc., AWCB Decision No. 99-0073 (April 7, 1999).

    We will award Employee all the fees he requests for the following reasons.  We find Employer properly questioned the appropriateness of the Commercial Pilot plan.  Based on the labor market for pilots, with the number of flight hours logged under the plan proposed, and the physical requirements most likely to be expected of someone in an entry level position, we believe Employee would have had difficulty gaining employment as a commercial pilot after  completion of the plan.  We believe his chances for success under the CFI plan are much greater.  


     We believe it is inappropriate to raise the expectations of an injured worker for gainful employment beyond that which is reasonably likely to occur on plan completion.  Concomitantly, however, Employee will receive the very same curriculum under the CFI plan as he would have under the Commercial Pilot plan.  The only difference between the two plans is the targeted vocational goal.  For this reason, we find Soule’s representation resulted in substantially the same, if not the exact, vocational benefits Employee would have received under the Commercial Pilot plan, had it been approved by the RBA.  Accordingly, we will award Employee attorney fees in the amount of $5,372.50.  

     We find Employee also seeks an award of costs in the amount of $35.71, based on Soule’s August 5 and August 12, 1999 Affidavits.  Based on Soule’s affidavits, we find these are the reasonable and necessary costs for photocopying and postal charges associated with the reemployment aspect of Employee’s claim.  Therefore, we conclude Employer shall pay Employee $35.71 in legal costs.     


ORDER
     Employer shall pay Employee attorney fees in the amount of $5,372.50 and costs in the amount of $35.71. 


Dated at Anchorage, Alaska this ______ day of October 1999.





ALASKA WORKERS' COMPENSATION BOARD





____________________________________                                




Rhonda Reinhold, Designated Chairman





_____________________________________                                




Valerie Baffone
, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of KEITH E. KIRSCH employee / applicant; v. DOYON DRILLING, INC., employer ;ALASKA NATIONAL INS. CO., insure/ defendants; Case No. 199802821; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this ____of October, 1999.

               ______________________________________

      

Elisa Bandolin, Clerk
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