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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

FRANK N. CAGGIANO, 

                                                  Employee, 

                                                            Applicant,

                                                   v.

HAROLD’S MAYTAG HOME 

APPLIANCE, INC.,

                                                  Employer,

                                                   and 

STATE FARM FIRE & CASUALTY,

                                                  Insurer,

                                                            Defendants.
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          FINAL

          DECISION AND ORDER

        AWCB Case No. 199228047
        AWCB Decision No. 99-0221 

         Filed in Anchorage, Alaska

         November 2, 1999

On September 9, 1999, we heard Employee’s claim for an increase in permanent partial impairment (PPI) benefits.
  Attorney William Erwin represented Employee.  Attorney Trena Heikes represented Harold’s Maytag Home Appliance, Inc., and its insurer, State Farm Fire & Casualty Company (Employer). We proceeded as a two-member panel which constitutes a quorum under AS 23.30.005(f).  We closed the record at the conclusion of the hearing.

ISSUES

(1) Is Employee entitled to an increase in PPI benefits?
SUMMARY OF THE EVIDENCE


On December 16, 1992, Employee injured his low back and right arm while he was repairing a stacked washer/dryer unit.  Employee continued to work for Employer, without disability, until he underwent cervical and shoulder surgeries in 1995.


Employee did not return to work following his 1995 surgeries, and Employee was found eligible for reemployment benefits.
  Employee initially signed a reemployment plan on May 28, 1997.  The plan was submitted to Rehabilitation Benefits Administrator (RBA) Saltzman, and the RBA approved the plan on July 10, 1998.  Employee failed to timely register in his program, a dispute arose, and Employee appealed the RBA’s plan approval.


A hearing was scheduled for March 10, 1999, for Employee’s RBA appeal, and his claim for additional PPI and PTD benefits.  At Employee’s request, the hearing was continued until June 24, 1999.  Prior to the hearing, Employee unexpectedly passed away as a result of liver cancer – which was not related to his work injury.  Employee’s wife appeared at the hearing as the personal representative of Employee’s estate.


Employee’s wife testified Robert J. Bosveld, M.D., was Employee’s physician for more than 20 years.  She testified Dr. Bosveld referred her husband to Drs. Kralick, Wickler, and Geitz for treatment of his neck, shoulder, and back conditions.  She testified none of her husband’s doctors believed he had any pre-existing conditions for purposes of determining his PPI rating.  She testified the insurance company sent her husband to Michel Gevaert, M.D., for a PPI rating.  She testified the PPI rating was performed by Sharon, Dr. Gevaert’s nurse, not by Dr. Gevaert.

Medical Evidence


On February 20, 1995, Dr. Kralick performed an anterior diskectomy osteophyte excision at C-5/6.  Dr. Kralick declared Employee was medically stable on August 27, 1996.  On September 8, 1995, W. Laurence Wickler performed an arthroscopic subacromial decompression, and arthrotomy and open repair of the left rotator cuff.


On March 20, 1996, following Employee’s continued complaints of pain Dr. Kralick noted symptomatic pseudoarthritis at C5-C6, and performed a posterior wiring and fusion.  On August 27, 1996, Dr. Kralick declared Employee’s cervical condition medically stable.  On October 23, 1996, Dr. Wickler found Employee’s shoulder condition was medically stable.


On December 13, 1996, Dr. Gevaert assigned a 19 percent whole person impairment for Employee’s combined shoulder and cervical injury, and Employer paid Employee PPI benefits based on that rating.  In his report, Dr. Gevaert stated in pertinent part:

IMPAIRMENT RATING:

AMA Guides to the Evaluation of Permanent Impairment, 4th edition, was used.  Mr. Caggiano presents with significantly limited range of motion status post two cervical procedures and interbody fusion at C5‑06 and C6-C7.  MRI of the cervical spine showed a preexisting marked cervical spinal stenosis. Today, the patient presents with no neurologic deficits other than isolated sensory loss along the palmar aspect of the index finger. Loss of strength in the shoulder is secondary to the shoulder injury.  He incurred a 25% whole person impairment, as described on page 104, DRE cervicothoracic IV: loss of motion segment integrity, or multilevel neurologic compromise.  Of this, 50% is related to the injury and 50% is preexisting, as demonstrated by the cervical MRI.  Therefore, the patient incurred a 13% whole‑person impairment for the cervical lesion.

The patient incurred a shoulder injury as a result of the December 16, 1992, claim. The goniometry is as follows:

Sitting position: Flexion 95 [degrees], extension 50[degrees], abduction 80[degrees], external rotation 32[degrees], internal rotation 34 [degrees], adduction 15[degrees].

Supine position: Flexion 72[degrees], extension 62[degrees], abduction 95[degrees], external rotation 62[degrees], internal rotation 60[degrees], adduction 36[degrees].

Using AMA Guides, 4th edition, page 43, figures 36, 38, 41, and 44, Mr. Caggiano incurred an 11 % upper extremity impairment, or, converted, a 7% impairment of the whole person.

In summary, Mr. Caggiano incurred a 19% Impairment of the whole person for the combined shoulder and cervical injury.


In his January 28, 1999 deposition, Dr. Bosveld testified he treated Employee from 1976 through the present for a variety of problems including, upper respiratory infections, chest pains, stomach problems, arthritis, bursitis, colon problems, ulcers, migraines, and his industrial injury.  Dr. Bosveld testified he did not assign a PPI rating, nor was he aware of any PPI rating assigned for Employee’s industrial injury.


In his June 11, 1999 deposition, Dr. Gevaert testified regarding Employee’s pre-existing condition, in part, as follows:

Q:
Now, what was your findings in terms of his permanent disability as far as his shoulder was concerned, Doctor?

. . . .

A:
He incurred seven percent whole person impairment for the shoulder injury.

Q:
And what about his back injury, Doctor?

A:
His neck injury was 13 percent whole person impairment.

Q:
Okay.  Did he have a larger impairment than the 13 percent?

A:
Well, the total impairment was 25 percent whole person, of which part of it was apportioned to a pre‑existing condition.

Q:
Okay.  And do you have any present recollection as to what those pre‑existing conditions were?

A:
It was nuraminal -- neural foraminal stenosis and cervical spinal stenosis.

Q:
And how were those pre‑existing, if you know?

A:
Well, I have to rely on the records, of course.

Q:
Uh‑hum.

A:
Going to my September 27, ‘96 report, the cervical spine films taken in 1982 showed C‑5/6 degenerative disk disease, and an MRI performed in June ‘93, or less than six months following the injury, it showed severe neural foraminal stenosis on the right at C‑5/6, and relative spinal stenosis at C‑5/6.

Q:
And thought those were pre‑existing?

A:
Oh, yeah, absolutely. You cannot develop neural foraminal stenosis in a course of six months. That's new bone formation, typically it takes quite sometime to develop. This is usually caused by secondary degenerative disk disease.  What happens is that you get a loss of water content of the disk with subsequent narrowing of the disk space. You increase the pressure on the bony elements, and as a result, you're trying to stabilize the bones by new bone formation. And the new bone formation causes the narrowing of the foramina which was found on the MRI in 1993.

Q:
Do you remember the date of the MRI in 1993, Doctor?

A:
No.  But to the best of my knowledge, this was performed - - again, I don't have all the - - all the records here with me.  To the best of my knowledge, the MRI was performed following the EMG that Shawn Hadley performed on June 24, ‘93. So I assume that because the EMG showed abnormalities, they decided to order an MRI, so the MRI probably was performed within two weeks following the EMG.  That's, again, a deduction from my notes.

Q:
Okay.  Now, his injury date was nearly a year earlier, was it not?

A:
It was in December ‘92 or six months before.

Q:
And held had substantial treatment during this period of time with little or no result if you remember?

A:
Yes.

Q:
Okay.  And do you remember why - - well, you were looking at him during this period of time. Had an operation been performed at that time?

MS. HEIKES:  Which time?

MR. ERWIN:  You know 

A:
In 1996 or from December ‘92 to June ‘93?

Q:
No operation had been performed at that time, had it?

A:
That is correct, yes.

Q:
Okay.  So the MRI was in the -- somewhere between the August date in 1993, is that correct?

A:
Yeah, around that time, yeah.

Q:
Okay.  What about the electromyography that you talk about?

A:
EMG was performed June ‘93. June -- yeah, June 24, 1993.  Performed by Shawn Hadley.

Q:
And does your record reveal what that showed?

A:
It showed a chronic left C‑6 radiculopathy.

Q:
Okay.  In your study of the MRI in this situation, were you able to tell whether or not the formation that you're talking about, new bone was formed prior to the accident in December 1992 or post‑accident?

A:
Well, within a reasonable degree of medical certainty, you do not develop a severe amount of new bone formation in the course of six months. You may develop some -- some early bone formation, new bone formation in less than six months, but not to --to a severe degree. So it's clear that he had pre‑existing condition.  Also, the relative cervical spine stenosis, which was bony, does not develop in ‑‑ in a course of six months. In other words, when you develop an acute injury, you typically find either a disk herniation, disk protusion, some new elements in a disk. The bony, secondary bony malformation develops in course of two to five years or even longer, depending.

. . . .

Q:
And you haven't reviewed them recently either, is that correct?

A:
That is correct, yes.

Q:
So you don't know whether or not he found any impairment, you just don't have them in front of you to review.  Is that what you meant by your answer?

A:
That is correct, yes.

Q:
Okay.  Now, let's look at this question of offsets.  I've got the actual MRI here, Doctor ‑‑ or at least a report, not the actual film. And it's dated June 25, 1993.  I don't know if you have it, but I have a copy of it there and what I'd like to do is go over that in the impression section.  And if you could, state out loud what the impression was, and explain what it would be caused by ‑‑ trauma or the fall in December and what would be pre‑existing and why?

A:
Okay.  You're talking about an MRI report from 25 June, three – ’93,. . . . .

Q:
Right.

A:. . . . . read by Cruz (ph) Bradley, he's a radiologist practicing at Alaska Regional.

Q:
Okay.

A:
So his impression was severe neuro foraminal stenosis on the right at C‑5/6, due to intervertebral joint, facet joint degenerative changes.

Q:
And what does that mean in layman's terms?

A:
Layman's term is that he developed a degenerative joint disease in the facet, which is a joint that is located right posterial or right behind the neural foramin.

Q:
Okay. And by degenerative that means that's it's an ongoing, slowly evolving process?

A:
Right. If de ‑‑ degeneration, yes.

Q:
And in your mind this pre‑existed the fall of December of 1992?

A:
Yes.

Q:
Okay.  And how about impression number two?

A:
Broad base disk bulges and osteophytic ridges at multiple levels as detailed above were the most significant appearing canal narrowing at C‑5/6.

Q:
Okay.  Broad base disk bulges. Is that something produced by a trauma to a specific joint or is that a degenerative condition as well?

A:
Well, you can see a ‑‑ a disk bulge ‑‑ one thing of disk bulge is as a result of an acute trauma. Usually when you see the diffuse ‑‑ or multiple level disk bulges, and in addition osteophytic ridges at multiple levels, it suggests that there was a pre‑existing component.

Q:
Okay.  So what you're saying, in a traumatic ‑‑ if it was due to a blow ‑‑ a specific trauma, it would be perhaps a disk bulge at one level without osteophytic ridges. And instead here you have multiple levels involved.  Is that what you mean?

A:
That is correct, yes.

Q:
Okay. All right. Now, the X‑ray that also I think was referred to earlier ‑‑ if I could have a moment. I think it was February ‘92. Let me find that ‑‑ March 1993 and February 1993, this would be a couple of months post‑injury, is that right?

A:
I'm sorry ‑‑ yes, that's correct.

Q:
Okay. And I'm looking at the Chugach Outpatient X‑ray dated 2/26/93. And what is the impression there, Doctor?

A:
You're referring to Chugach Outpatient X‑ray read by James Ferris, I believe. His impression was degenerative disk disease, most marked at C‑5/6 level prominent external occipital protuberance.

Q:
What is prominent external occipital protuberance?

A:
Oh, just kind of a congenital abnormality. It just means that the bone in ‑‑ in the skull is a little bit thicker than usual.


Employee argued Dr. Gevaert erred when he reduced his 25 percent whole person PPI rating by 13 percent for pre-existing conditions.  Employee argued Dr. Gevaert’s rating is not valid because he relied on his nurse’s findings to determine his PPI rating.  Employee argued his treating physicians did not find a pre-existing condition, and he is therefore entitled to an additional 13 percent PPI benefits, interest, penalties, attorney fees, and legal costs.


Employer argued there has been only one PPI rating in this case – the 19 percent combined PPI rating assigned by Dr. Gevaert, which Employer paid.  Employer argued Dr. Gevaert’s reliance on his nurse’s findings was appropriate because the Act does not require a PPI rating be performed by a physician.  Employer argued AS 23.30.190(c) requires that all PPI ratings “shall be reduced by a permanent impairment that existed before the compensable injury.”  Employer argued the Act does not require that a pre-existing condition have been assigned a PPI rating prior to a current industrial injury PPI rating.  Employer argued Dr. Gevaert’s medical opinion, based on the X-rays and MRI undertaken shortly after Employee’s injury, was that Employee “suffered pre-existing stenosis and degenerative disk disease at multiple levels with osteophytic ridging and spurring at multiple levels.”
  Employer argued these conditions do not develop in a short period of time, nor do they occur as the result of one discreet traumatic event.  Employer argued no contrary medical evidence exists.  Employer argued it timely paid Employee 19 percent PPI benefits, and no additional PPI benefits, interest, penalties, attorney fees, or legal costs are owed.  Alternatively, Employer argued if the Board awards any additional PPI benefits, Employee is entitled only to statutory attorney fees.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
Alaska Statute 23.30.190 provides in pertinent part:


(a) In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $135,000 multiplied by the employee's percentage of permanent impairment of the whole person. The percentage of permanent impairment of the whole person is the percentage of impairment to the particular body part, system, or function converted to the percentage of impairment to the whole person as provided under (b) of this section. The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041, but the compensation may not be discounted for any present value considerations.  


(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment, except that an impairment rating may not be rounded to the next five percent. The board shall adopt a supplementary recognized schedule for injuries that cannot be rated by use of the American Medical Association Guides. 0


(c) The impairment rating determined under (a) of this section shall be reduced by a permanent impairment that existed before the compensable injury. If the combination of a prior impairment rating and a rating under (a) of this section would result in the employee being considered permanently totally disabled, the prior rating does not negate a finding of permanent total disability.

Alaska Statute 23.30.120(a) provides in part:  "In a proceeding for the en​forcement of a claim for compensation under this chapter it is  presumed, in the absence of substantial evidence to the contrary, that (1)
the claim comes within the provi​sions of the chapter . . . ."  In Burgess Co. v. Smallwood, 623 P.2d 313, 316 (Alaska 1981), (Smallwood II), the Alaska Supreme Court held the employee must establish a preliminary link between the injury and the employment for the presumption to attach.  "[I]n claims `based on highly technical medical consider​ations,’ med​ical evi​dence is often necessary in order to make that connec​tion."  Id.  Applying the presumption involves three steps.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, the employee must show a "preliminary link" between the disability and his or her employment.  Id.  To  establish a link, there must be "some evidence" that the claim arose out of the worker's employment.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  In determining whether the preliminary link is established, we consider only evidence that tends to establish the link and disregard competing evidence. Veco, Inc., v. Wolfer, 693 P.2d 865, 869‑70 (Alaska 1985).  We do not consider credibility.  Resler v. Universal Servs., Inc., 778 P.2d 1146, 1148‑49 (Alaska 1989).  


Second, once the preliminary link is shown, "it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related."  Koons, 816 P.2d 1381 (quoting Smallwood II).  To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work-re​lated.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  In Grainger v. Alaska Workers' Compen. Bd., 805 P.2d 976, 977 (Alaska 1991), the Court explained two possible ways to overcome the presumption:  (1) produce substantial evi​dence which provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any rea​sonable possibility that the employment was a factor in the disability.


Third, if the employer produces substantial evidence that the injury was not work-related, the presumption drops out, and the employee must prove his case by a preponderance of the evidence.  Koons, 816 P.2d at 1381. 


We find the presumption attached to Employee’s claim for additional PPI benefits with Mrs. Caggiano’s testimony that no doctor Employee ever treated with previously mentioned any permanent impairment.  Further, we find Employer rebutted the presumption with substantial evidence:  Dr. Gavaert’s December 13, 1999 report attributing 50% of the cervical PPI to a preexisting condition, and his subsequent June 11, 1999 deposition testimony.  Now we must decide which rating is supported by a preponderance of the evidence.  


We find AS 23.30.190(b) is mandatory in its operation. We have consistently held that the rating for the pre-existing impairment must be made under the AMA Guides before it can be used to reduce the benefit payable under subsection 190(a).  See e.g., Overstreet v. Jones Tool Rental, AWCB Decision No. 95-0222 (August 24, 1995);  Jarrard v. Nana Regional Corp, AWCB Decision No. 90-0299 (December 14, 1990);  Kirks v. Mayflower Contract Services, AWCB Decision No. 93-0313 (December 9, 1993); Atkinson v. City of Ketchikan, AWCB Decision No. 94-0018 (February 4, 1994).


In the Overstreet decision and order, (aff’d, Jones Tool Rental v. Overstreet, 3AN-95-7414 Civ. (Alaska Super. April 26, 1996)), the Board concluded a doctor’s allocation regarding PPI apportionment needed to be specific under the Guides.  In Overstreet, the employer’s doctor attributed 50% of the employee’s knee condition to preexisting factors based on the following:  


Well, I could have easily said that 75 percent of it was attributable to prior injury, and I could probably argue that.  


I felt because it was such a confusing history and there was so much late information arriving that the fairest thing to do, in my opinion, was to attribute it 50/50, because there’s no way to know without some uncertainty when all the damage occurred, but there is no question that the on-the-job injury was preexisted by a number of other injuries that led to damage in that knee.  


Unlike the physician in Overstreet, we have a physician who can specifically attribute, under the Guides, permanent impairment to a preexisting condition, in certain terms.  In his deposition Dr. Gavaert testified regarding the employee’s distinct degenerative disk bulges, and osteophytic ridges, which indicate both a preexisting degenerative component, and an acute injury component.  We find this to be the basis for Dr. Gavaert’s 12% percent rating for a preexisting impairment under the Guides.
  Accordingly, we conclude Dr. Gavaert correctly reduced his rating of the employee’s PPI, reflecting the employee’s permanent impairment that existed before his injury with this employer.  


We find Dr. Gavaert’s PPI rating of the employee’s industrial injury under the Guides was 13 percent.  Consequently, we can find no evidence on which to base an increase in the employee’s PPI rating.  Accordingly, we deny the employee’s claim for additional PPI benefits.  As we have denied and dismissed the employee’s claim for additional PPI, we also deny and dismiss his claims for attorney’s fees, costs, interest, and a penalty. 

ORDER

The employee’s claims for additional permanent partial impairment benefits, attorney’s fees and costs, interest, and penalty are denied and dismissed.  

Dated at Anchorage, Alaska this 2nd day of November, 1999.






ALASKA WORKERS' COMPENSATION BOARD
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Gwendolyn Feltis, 






Designated Chairman
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S.T. Hagedorn, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 
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� Employee’s counsel stipulated he was presenting no evidence regarding Employee’s claim for permanent total disability benefits, or his appeal of his reemployment plan, because those benefits were precluded as a matter of law under the Alaska Workers’ Compensation Act due to Employee’s untimely death.


� Rehabilitation Benefits Administrator’s letter to Employee (January 3, 1997).


� Dr. Gevaert’s Report at 2-3 (December 13, 1996)(emphasis in original).


� Dr. Gevaert’s depo at 10-13 (June 11, 1999).


� Id. at 17-19.


� Employer’ Brief at 4.


� We would actually prefer a more definitive allocation, such as:  “The employee’s preexisting spinal stenosis would account for a 10% whole person rating.  Combined with the employee’s disc bulge from his December 16, 1992 work injury, the employee’s whole person PPI would be 19%  Accordingly, the employee’s cervical PPI, attributable to his work injury, would be 9% of the whole person.  
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