JODIE M. DVORAK  v.  MUNICIPALITY OF ANCHORAGE
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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

JODIE M. DVORAK, 

                                          Employee, 

                                     and

WILLIAM J. SOLOLESKY, D.C.,

                                         Attending Chiropracter,

                                                            Applicants,

                                                   v. 

MUNICIPALITY OF ANCHORAGE, 

(Self-Insured),

                                          Employer,

                                                             Defendant.
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          FINAL

          DECISION AND ORDER

        AWCB Case No.  199819411
        AWCB Decision No. 01-0004 

         Filed with AWCB Anchorage, Alaska

         on January 8,  2001








We heard this matter at Anchorage, Alaska on December 12, 2000.  The employee appeared, represented by non-attorney representative Barbara Williams.  Non-attorney representative, Lynn Whittaker, C.M.A., represented co-applicant William J. Sobolesky, B.S., D.C., who also appeared.  Attorney Trena Heikes represented the employer.  We closed the record at the hearing's conclusion.  We proceeded as a two-member panel, which constitutes a quorum.  AS 23.30.005(f).  


ISSUE

Whether the employer owes for medical/chiropractic treatment by Dr. Sobolesky.  


SUMMARY OF THE EVIDENCE

The employee injured her low back while driving a truck for the City on September 4, 1998.  The employee worked seasonally for the City as a "Traffic Control Tech. I" or a technician making and maintaining signs and painting crosswalks for the City.  She testified that while driving to the shop on "C" Street she crossed either Benson Boulevard or 36th Street, her truck hit ruts running perpendicular to "C" street causing her to bounce hard in her truck seat.  She testified that she felt a quick, sharp cracking in her neck that extended all the way down her spine.  She had immediate, severe, sharp left leg pain.  She sought treatment that day with her general practice doctor, Charles Aarons, M.D.  Dr. Aarons took the employee off work until September 8, 1998.  


When she returned to Dr. Aarons on September 8, 1998, the employee saw Dr. Aarons' associates, George Ladyman, M.D., and Kenneth S. Laufer, M.D., who diagnosed cervical disc herniations.  A September 11, 1998 chart note diagnosed:  "New cervical disc with cord compression.  Significant L.S., disc disease."  Under the "procedures" section the chart note noted:  "Dr. Peterson's office to contact Pt."  


In his September 28, 1998 chart note, Davis Peterson, M.D., assessed:  "Cervical spine and lumbar spine strain with a question of new or pre-existing herniated nucleus pulposus at C5-6 on the right.  Nor radicular elements and no clinical evidence of long-track involvement.  There is mild stenosis evident at C5-6."  Dr. Peterson prescribed pain medications, a soft cervical collar, and recommended physical therapy.  


In his October 20, 1998 report, Dr. Peterson noted:  "The patient returns having little improvement from physical therapy, Lodine and amitriptyline.  Still complaining of fairly diffuse back pain, stiffness on arising, diffuse neck pain, bilateral arm tingling and numbness in a non dermatormal distribution."  The employee testified that her physical therapy sessions actually made her symptoms worse than if she had rested.  Dr. Peterson referred the employee to "Rehabilitation Associates" for "more of a pain management approach."  (Id.).  


On October 29, 1998 the employee saw Michel Gevaert, M.D., at Rehabilitation Medicine Associates.  In his October 29, 1998 letter to Dr. Peterson, Dr. Gevaert noted in pertinent part:  "Thank you for referring Jodie Dvorak for evaluation."  . . . "She saw her primary physician, Dr. Aarons, who instructed her to take it easy. . . . She was then referred to you, after which she had approximately 4 weeks of physical therapy."  Dr. Gevaert diagnosed the employee with neck pain and a herniated disc at C5-C6, and low-back pain from degenerative disc disease from L3 through S1.  He prescribed pain medications and three weeks of physical therapy.  


In his November 11, 1998, report, Dr. Gevaert noted:  "Jodie returns for a follow up visit and has noted significant improvement, especially in the neck.  She still has moderate pain in the lower back across the left buttocks, descending to the posterior lateral aspect of the thigh and occasionally into the heel."   Dr. Gevaert diagnosed the employee as "Unchanged."  and recommended continued physical therapy and prescribed pain medications.  


On November 18, 1998, Dr. Gevaert performed an epidural steroid injection.  In his November 24, 1998 report, Dr. Gevaert noted:  


She had dramatic improvement following the epidural steroid injection and was virtually without any back pain.  The pain gradually returned on the fourth day, probably because she had become very active.  She also is having radicular pain in the right arm, and tingling pins-and-needles in the ulnar distribution, which, by her account, starts from the neck.  She was diagnosed with cervical spinal stenosis.  She cannot tolerate more than very gentle physical therapy.  When she performs the exercises, she gets pain in both legs.  She reports shooting pain in both calves, descending to the heel.  This occurs after prolonged standing and walking.

Dr. Gevaert recommended continuing physical therapy for an additional three weeks and pain medications.  


In response to a December 15, 1998 letter from the employer's adjuster, Dr. Gevaert responded affirmatively that the employee was medically stable as defined under AS 23.30.395.  Dr. Gevaert testified at the December 12, 2000 hearing that the employee was not in fact medically stable at that time.  In his December 30, 1998 report, Dr. Gevaert noted the employee complained of increased low-back and neck pain.  Dr. Gevaert again recommended continued physical therapy and increased her recommended pain medications.  


In his January 11, 1999 report, Dr. Gevaert noted:  "She is in severe pain.  She has noted severe exacerbation of her symptoms in the past 5 days."  . . . "She wonders why she was released to work.  Reportedly, she was cut off by the insurance company, based on my statement that she was able to return to her usual and customary work."  Dr. Gevaert continued:  "I discussed the patient's condition with Jim Werner, physical therapist, who will see her tomorrow.  We will try to alleviate the exacerbation of the cervical myofascial pain.  It appears that she has not made any significant gains with physical therapy."  "I will see the patient next week, or, if the Flexeril fails to give her significant pain relief, she will come back tomorrow for a trigger point injection.  (Id.).


Dr. Gevaert's January 20, 1999 report provides in pertinent part:


She indicates that the trigger point injection gave her significant pain relief.  Unfortunately, both her mother and grandmother deceased last night.  The were living in Wisconsin and she has to leave town tonight.  She is not sure when she will come back. . . . She rates her neck pain an 8 on a scale from 0 to 10 and the back pain is a 7 on a scale from 0 to 10. . . . She works out on a stationary bike and walks on a frequent basis.  

Dr. Gevaert instructed the employee to schedule an appointment with him upon her return to Alaska.  


The employee testified she was Outside for several weeks, finalizing her mother's estate.  Upon her return, she saw Dr. Gevaert on March 3, 1999, when he reported:  


There appears to be some conflict with her adjuster, Mr. Erickson, who has stopped payments for TTD.  My records do not show that she was released for work until march 1, 1999, for light duty.  As noted, she is scheduled for a physical capacity evaluation on March 11, 1999, to determine her permanent work restrictions.  


In her March 11, 1999 physical capacities evaluation, Forooz Sakata, O.T.R. R.N., concluded:


Ms. Dvorak's physical assessment is consistent and valid.  Her capacity based on performance today will place her in the medium category physical demand level of work.  


I have reviewed the job analysis at the time of injury and contacted the Municipality of Anchorage  about the weight of the templates.  I was told the lightest template weighs 25 pounds and the heaviest template weighs 40 pounds.  She is capable of performing this position based on her strength and functional capacities.  


In his March 16, 1999 report, Dr. Gevaert opined the employee did not incur a permanent partial impairment as a result of her work injury.  In addition he opined the employee has reached medical stability.  


The employee testified that based on the functional capacities evaluation and Dr. Gevaert's opinion, she returned to work for the employer at the sign shop in April of 1999.  She testified that her return to work was not successful, and by July, 1999, she had to leave her employment with the City due to increased pain complaints.    


She testified she began treating with Dr. Sobolesky as she was disappointed with Dr. Gevaert's treatment.  She testified that she felt Dr. Gevaert's opinion was that she would have to "learn to live with the pain" and that the physical therapy he recommended made her condition worse.  


She testified that after her back/neck condition improved  with Dr. Sobolesky's chiropractic treatment, she was able to return to her work with the City for the 2000 season.  She testified that her back and neck were often painful, but she was able to make it through the season.  She doubts she will be able to return for the 2001 season.  


Dr. Sobolesky testified at the December 12, 2000 hearing regarding his treatment for the employee.   He testified he treated the employee 69 times from October 11, 1999 through his last day of treatment, November 27, 2000.  Dr. Sobolesky's outstanding charges for his chiropractic services total $4,962.00, of which $4,942.00 remains due.  He testified that he treated in excess of the frequency standards "because that is what she needed."   He testified he sent the employer's adjuster three separate "Frequency Change Requests," to which the employer never responded.  (See, October 6, 1999, January 10, 2000, and February 24, 2000 Requests).  


Dr. Sobolesky also testified that the employee will likely need periodic / episodic adjustments for the rest of her life.  However, in his opinion, her present or future need for chiropractic is no longer related to her work injury.  The employee testified that after Dr. Sobolesky's course of treatment, she feels "approximately pre-injury status" and no longer has numbness and tingling to her extremities.  Dr. Sobolesky agreed that the employee is presently at her pre-1998 injury status (she had a prior cervical injury and fusion in 1994).  


Dr. Gevaert testified consistent with his reports at the December 12, 2000 hearing.  He stated he is Board certified by the AMA in physical medicine and rehabilitation and specializes in occupational issues.  He testified that he first saw the employee on October 29, 1998, and considered himself to be her attending physician  (but see, October 29, 1998 letter from Dr. Gevaert to Dr. Peterson).  


He stated that in his opinion, the employee suffers from degenerative disc disease (as does 70% of the U.S. population), that is unrelated to her 1998 work injury.  He testified the employee tested positive for two of five Waddell signs, and believes she was magnifying her symptoms.  (See also, October 19, 1998 physical therapist report which lists under Comments:  "Symptom Magnification.").  


Dr. Gevaert testified that the employee was medically stable as of January, 1999, after completion of her physical capacities evaluation.  He testified that the employee has not shown any signs of objective medical improvement.  He testified that no chiropractic treatment was necessary in the employee's treatment.  He stated that in general, chiropractic treatment can have a therapeutic or placebo effect for patients in a chronic setting.  Dr. Gevaert stated there would be no permanent partial impairment attributable to the employee's 1998 injury.  


The employee and Dr. Sobolesky seek payment for the chiropractic treatment he provided.  The applicants assert that Dr. Sobolesky's treatment helped the employee;  the employee asserts the exercises he recommended alleviated her pain, unlike the physical therapy prescribed by Dr. Gevaert.  The employee and Dr. Sobolesky also seek a 25% penalty on the chiropractic treatment provided.


The employer argues the employee's chiropractic treatment was an excessive, impermissible change of physician under AS 23.30.095 and as such, it is not liable to pay any of Dr. Sobolesky's bills.  In the alternative, the employer argues the employee and/or Dr. Sobolesky did not follow the strict requirements of 8 AAC 45.082(g).  First, the employer asserts the employee was not given a copy of the written treatment plan.  Second, the employer argues that Dr. Sobolesky's treatment did not improve the employee's condition:  the employer points out that the employee's range of motion measurements on October 11, 1999 are generally better than the measurement taken on April 13, 2000.  Last, the employer argues the employee has not proven by a preponderance of the medical evidence that treatment under the frequency standards would unreasonable.  (See, 8 AAC 45.082(g)(1) - (3)).  


FINDINGS OF FACT AND CONCLUSIONS OF LAW



First we consider whether the employee changed physicians excessively.  We conclude she has not.  As Dr. Gevaert pointed out in his October 29, 1998 letter to Dr. Peterson the employee was referred to him by Dr. Peterson, who had seen the employee on referral from Dr. Aarons (and/or his associates who substituted for him).  We find the employee's first exercised her right to change physicians when she saw Dr. Sobolesky on October 11, 1999.  Even had we found that the employee had changed to Dr. Peterson or Gevaert, we would still authorize the employee's change to Dr. Sobolesky.  We would find that Dr. Gevaert recommended no further treatment and released the employee to return to work;  in essence refusing to treat further.  We would find this treatment refusal / abandonment would allow the employee another change.  Bloom v. Tekton, 5 P.3d 235 (Alaska 2000).
AS 23.30.095 (c) reads, in part, as follows:


    When a claim is made for a course of treatment requiring continuing and multiple treatments of a similar nature, in addition to the notice, the physician or health care provider shall furnish a written treatment plan if the course of treatment will require more frequent outpatient visits than the standard treatment frequency for the nature and degree of the injury and the type of treatments. The treatment plan shall be furnished to the employee and the employer within 14 days after treatment begins.  The treatment plan must include objectives, modalities, frequency of treatments, and reasons for the frequency of treatments.  If the treatment plan is not furnished as required under this subsection, neither the employer nor the employee may be required to pay for treatments that exceed the frequency standard.  The board shall adopt regulations establishing standards for frequency of treatment. 

Our regulations state at 8 AAC 45.082:

     (f) If an injury occurs on or after July 1, 1988, and requires continuing and multiple treatments of a similar nature, the standards for payment for frequency of outpatient treatment for the injury will be as follows. Except as provided in (h) [allowing the employee or employer to voluntarily pay at rates exceeding the standards] of this section, payment for a course of treatment for the injury may not exceed more than three treatments per week for the first month, two treatments per week for the second and third months, one treatment per week for the fourth and fifth months, and one treatment per month for the sixth through twelfth months. Upon request, and in accordance with AS 23.30.095(c), the board will, in its discretion, approve payment for more frequent treatments.


(g)  The board will, in its discretion, require the employer to pay for treatments that exceed the frequency standards in (f) of this section only if the board finds that 


(1)  the written treatment plan was given to the employer and employee within 14 days after treatments began;


(2)  the treatments improved or are likely to improve the employee's conditions;  and 


(3)  a preponderance of the medical evidence supports a conclusion that the board's frequency standards are unreasonable considering the nature of the employee's injury. 


In Grove v. Alaska Construction and Erectors, ___ P.2d ___, 457 - 458 Slip Op. S-7324 (Alaska November 17, 1997), our Supreme Court held:  


The Board cannot allow more frequent treatment without the submission of a treatment plan following the procedure provided for in 8 AAC 45.082(g).  The employer's original decision to controvert the claim is not relevant to the application of the frequency standards.   Grove's position, if adopted, would put the burden on the employer to object to the frequency of an employee's medical treatments, if they exceed the statutory standard.   The statute is clear that it is the employee's health care provider who must take steps if the statutory frequency of that treatment is exceeded.


Grove argues that the Board erred by failing to find that Dr. Moran and H & W submitted the equivalent of a treatment plan to ACE and its insurers. Dr. Moran submitted "Physician's Reports," which are billing forms prepared by the Department of Labor.   H & W also prepared progress reports for Dr. Moran, which were submitted to ACE's insurance carrier.   The statute requires that the treatment plan include "objectives, modalities, frequency of treatments, and reasons for the frequency of treatments."  AS 23.30.095(c). The Board did not err in determining that the reports do not meet the definition of a treatment plan required by the statute.


The presumption of compensability in AS 23.30.120 applies to claims for medical benefits.  The employee attached the presumption with Dr. Sobolesky's reports and testimony.  An employer may rebut the presumption with substantial evidence that the treatment was not necessary.  We find the employer has rebutted the presumption with Dr. Gevaert's reports and testimony that no chiropractic treatment was necessary.  We must now determine whether a preponderance of the evidence supports a conclusion that our frequency standards are unreasonable.  


The employee began treating with Dr. Sobolesky on October 11, 1999.  The proposed treatment plans were submitted on December 6, 1999,  January 10, 2000, and February 24, 2000.  We find the employer did not receive Dr. Sobolesky's written treatment plans with in 14 days of initiating treatment (October 11, 2000).  AS 23.30.095(c). 8 AAC 45.082(g)(1).


Although the employee's range of motion measurement may have decreased slightly during Dr. Sobolesky's course of treatment, we note the employee had a preexisting degenerative process involving her cervical spine.  We find more compelling the employee's testimony that she has improved significantly and is at a pre-injury status after treating with Dr. Sobolesky.  We also base our findings on Dr. Sobolesky's reports and testimony.  We conclude Dr. Sobolesky's treatments to the employee improved her condition.  8 AAC 45.082(g)(2).  


Last, we conclude a preponderance of the medical evidence supports a finding that our frequency standards were reasonable.  We acknowledge that Dr. Gevaert opined that the employee did not need ANY chiropractic treatment;  nonetheless, as we found above, the employee's condition did actually improve with Dr. Sobolesky's treatments.  However we find Dr. Sobolesky's form "Frequency Change Request" does not sufficiently explain why or how our frequency standards are unreasonable.  A treatment plan should contain enough detail to allow an employer, and employee, the nature of the treatments to be provided, and the benefits to be expected for the specific patient.  We need a detailed explanation why our frequency standards are inadequate.  Gomes v. Klukwan Forest Products, Inc., AWCB Decision No. 95-0114 (April 26, 1995).  


Most problematic, however, is Dr. Sobolesky's failure to notify the employer of the treatment plan within 14 days of beginning treatment (October 11, 2000).   Our reading of Grove indicates that our statutes and regulations regarding the frequency standards shall be construed strictly.  We conclude Dr. Sobolesky failed to notify the employer within 14 days of the proposed treatment plan.  We further conclude the plans submitted do not adequately identify the objectives, modalities, or reasons why our frequency standards are not reasonable.  The request for payment of treatments in excess of our frequency standards is denied and dismissed. 


ORDER

Dr. Sobolesky is properly designated the employee's attending physician.  The employer shall pay Dr. Sobolesky's reasonable and necessary bills that do not exceed the frequency standards in 8 AAC 45.082.  


Dated at Anchorage, Alaska this 8th day of January, 2001.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Darryl Jacquot,






     Designated Chairman







____________________________                                






Marc Stemp, Member

     If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

     If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JODIE M. DVORAK employee and MICHAEL SOBOLESKY, D.C., chiropracter / applicants; v. MUNICIPALITY OF ANCHORAGE (Self-Insured), employer / defendant; Case No. 199819411; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 8th day of January, 2001.

                             

   _________________________________

      




   Shirley A. DeBose, Clerk
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