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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

FLOYD D. CORNELISON, 

                                                  Employee, 

                                                            Respondent,

                                                   v. 

RAPPE, CRAIG,

                                                  Employer,

                                                   and 

TIG INSURANCE COMPANY,

                                                  Insurer,

                                                            Petitioners.
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          FINAL

          DECISION AND ORDER

        AWCB Case No. 199609785
        AWCB Decision No. 01-0008 

         Filed with AWCB Anchorage, Alaska

         January 11, 2001

We heard the employer’s petition for a social security offset against permanent total disability (PTD) benefits and for a greater than 20% withholding against future installments of benefits in order to recoup an overpayment on November 15, 2000 at Anchorage, Alaska. Attorney William Soule represented the employee.  Attorney Shelby Davison represented the employer.  We held the record open to receive documentation from the parties regarding the Social Security Administration (SSA) disability benefits the employee is receiving.  We closed the record on December 13, 2000, when we next met after receiving the documents.


ISSUES
1. Is the employee entitled to PTD benefits?

2. How shall we characterize past-paid benefits?

3. Is the employer entitled to a social security offset under AS 23.30.225(b)?

4. Is the employer entitled to a greater than 20% withholding in order to recover an overpayment pursuant to AS 23.30.155(j)?

5. Is the employee entitled to interest?

6. Is the employee entitled to attorney’s fees and costs?


SUMMARY OF THE EVIDENCE
The employee suffered a low back industrial injury on May 20, 1996, while shoveling dirt.  The employer accepted the compensability of the injury, paying medical and temporary total disability (TTD) benefits.
  The employer then recharacterized the employee’s time loss to permanent partial impairment (PPI) benefits effective February 6, 1998 based upon a PPI rating of 20%.  When the PPI benefits were exhausted, the employee began receiving $220.02 per week in stipend benefits pursuant to AS 23.30.041(k) effective November 13, 1999.
  Thereafter, beginning May 29, 2000 and continuing, the employer recategorized the employee as permanently and totally disabled and began paying PTD benefits at a weekly rate of $293.36
, though the employer also began recouping an overpayment by withholding 20% of each installment of compensation.

The employer previously sought an offset in this matter.
  In a Decision and Order dated March 28, 2000, the board found the employer was entitled to a retroactive social security offset against past-paid TTD benefits.  Specifically, we determined the employee is entitled to SSA disability benefits beginning November of 1996 due to his May 20, 1996 injury.  We further found the employee’s son Forrest is entitled to social security benefits as a result of his father’s injury since November of 1996.  Finally, we determined the employee’s son Jesse was entitled to social security benefits from November of 1996 until July 23, 1997, the date he reached majority age. Cornelison v. Rappe Excavating, AWCB Decision No. 00-0056 (March 28, 2000) (Cornelison I).

In addition, in Cornelison I, we found the employer established the amount, month and year of the employee’s initial entitlement ($807.00 in 11/96) and each dependent’s initial entitlement ($201.00 in 11/96).  Ultimately, we concluded the employer was entitled to a social security offset of $242.76 per week from November 1, 1996 until July 22, 1997.  Because Jesse reached majority age on July 23, 1997, we found the employer was entitled to an offset of $195.76 per month from July 23, 1997 until February 5, 1998.  However, we also determined the employer was not entitled to an offset against PPI benefits and stipend benefits paid to the employee.  Finally, we concluded the employer was entitled to withhold 20% from future installments of compensation due to its overpayment of TTD benefits.  We retained jurisdiction to consider the employer’s request to withhold an amount greater than 20% from future installments of compensation. Id.  The evidence is more fully discussed in the Summary of the Evidence section in Cornelison I.  We incorporate the full summary of evidence from that decision by reference.

In addition, we note the following evidence.  The employee has undergone a significant amount of medical treatment for his back, including a spinal fusion at L4-5 in August of 1996, followed by hardware removal in January of 1997.
  The employee then received follow-up treatment, including physical therapy.  The employee’s treating physician, Larry Levine, M.D., issued a PPI rating of 10% on February 6, 1998.  However, on February 13, 1998, the employee began treating with Glenn Ferris, M.D, on referral from Robert Martin, M.D.  On that date, Dr. Ferris indicated the employee’s work should be limited to “sedentary levels in a modified job site” and noted:

Mr. Cornelison presents to the office today seeking treatment for a deep ache in his lumbosacral area, which occasionally has stabbing sensations radiating down the backs of both legs into his knee area.  More often, the patient experiences cramps extending the full length of the leg into the midcalf region.  He has pain all day long and has a history of acute back strain due to his type of employment.  He considers himself disabled and simple activities such as driving, sitting and standing make his pain significantly worse.

The employee then began treating with Dr. Ferris on a weekly basis.  On April 14, 1998, Dr. Ferris noted the employee was unable to tolerate hydroexercise training for any substantial length of time.  Dr. Ferris noted his sentiment that while the employee was showing good efforts, he was unable to make adequate gains.  He also determined the employee was unable to perform at a necessary functional level to be placed in the job market, at least for the next 2-5 years.  Moreover, in April of 1998, Dr. Ferris indicated the employee was experiencing increasing pain and would not be able to perform any of the jobs presented to him by Elisa Conley of Northern Rehabilitation.
  By June 19, 1998, Dr. Ferris anticipated the employee “would fall somewhere in the sedentary category, part-time laborer, job modifications as needed.”
  In July of 1998, Dr. Ferris opined that the employee would likely have a PPI rating of 20%, and he confirmed the 20% PPI rating in September of 1998.
  Furthermore, Ron Brockman, D.O., examined the employee at the request of the employer on September 26, 1998.  Dr. Brockman noted that the employee complained of pain throughout his thoracic and lumbar spine and down both legs.  He also complained of numbness in his feet while driving.  Overall, Dr. Brockman found:

The claimant will have difficulty but should be able to return to some type of employment on a regular basis; however, I don’t feel that a sedentary job that requires prolonged sitting throughout the day is appropriate for this man.  He must be in a job that requires him to get up and move about and sit, stand, walk, etc. on an “as needed” basis.

After Dr. Ferris’s untimely death in June of 1999, Dr. Martin referred the employee to Leon Chandler, M.D.  On July 20, 1999, Dr. Chandler noted that the employee reported increased pain in the prior six months without adequate pain control.  Dr. Chandler opined:

The patient has a failed back and will need chronic oral narcotic therapy for the foreseeable future.  We were very candid in discussing the problems that he has, and I suspect that he will end up on oral narcotics for the rest of his life.

Furthermore, Joel Seres, M.D. examined the employee at the request of the employer in October of 1999. Dr. Seres concluded the employee was not capable of working at that time, though he recommended a 4-6 week multidisciplinary intensive program.  Dr. Seres stated:

It is our feeling that the patient does have a legitimate source for his pain at this time.  His pain is related to the remarkable scarring and sclerosis of musculature that has occurred in his lower back as the direct result of his surgical procedures. 

The most recent medical records show the employee continues to receive oral narcotic medication and treatment from Dr. Chandler.  The employee was found eligible for reemployment benefits, and Northern Rehabilitation Services, Inc., developed a reemployment plan for hotel clerk/manager in September of 1999, though no reemployment plan has been implemented to date.

At the hearing, the employee testified his condition has not improved since May of 2000.  According to the employee, he continues to experience intense pain and muscle spasms at night.  In addition, the employee testified he occasionally has difficulty walking, and his driving is limited.  The employee stated he continues to take oral narcotic medication.

Subsequent to the board’s decision and order dated March 28, 2000, the employer filed another petition for a social security offset against any retroactive or prospective PTD benefits paid to the employee. The employer also requested a 100% withholding from future payments in order to recover its overpayment and a reduction in PTD benefits in accordance with AS 23.30.180(a).  Moreover, at a prehearing conference on July 31, 2000, the employee amended its February 23, 1999 claim
 to include his request for:

1) PTD or 041(k) wages upon expiration of PPI rating and continuing, in the event the Board applied section AS 23.30.180(a) offset to PPI already paid in this case;

2) Interest on voluntary compensation rate adjustment; and

3) Attorney’s fees and costs

In addition, in a workers’ compensation claim dated October 20, 2000, the employee requested a board order finding the employee permanently and totally disabled from May 29, 2000 and continuing.

Furthermore, after the hearing, the employee submitted a letter from the SSA showing an increase of his monthly benefit to $605.50 due to a reassessment of the benefits owed to the employee.  In addition, the SSA stated the employee was entitled to a lump sum payment of $3,067.00 for retroactive benefits due to the employee.  The SSA letter indicated the increase in benefits was due to an increase in the national earnings level.
  The employee also submitted his bank statements, which indicated the following deposits from the SSA:

8/2/00
- Deposit SOC SEC


$   271.00

8/31/00
- Deposit SOC SEC


$   271.00

10/2/00
- Deposit SOC SEC 


$   271.00

10/18/00
- Deposit US TREASURY 303
$3,051.00



   TYPE: SOC SEC

10/31/00
- Deposit SOC SEC


$   605.00

At the hearing, the employee testified the SSA also deposited $36.00 into his account in October of 2000 for a total of $3,692.00.  The employee’s wife, Judy Cornelison, also testified at the hearing.  She testified she handles the majority of the household finances.  According to Ms. Cornelison, the household expenses amount to approximately $3,339.00 per month, while the household income amounts to approximately $3,345.00 per month.  Ms. Cornelison included in her expenses assessment savings of around $400.00 per month.  In addition, she based her income figure on the receipt of $271.00 per month from the SSA.  Further, Ms. Cornelison admitted on cross-examination she failed to include the household’s receipt of permanent fund dividend benefits for herself, the employee, and their son Forrest.  Ms. Cornelison testified she is employed as a school nutrition aide nine months out of the calendar year, and then generally obtains a summer job.

Both Mr. Cornelison and his wife testified they do not know why the SSA deposited $3,692.00 in their account in October of 2000.  They further indicated they do not know whether the employee’s monthly social security benefit has increased.  However, Ms. Cornelison testified the $271.00 monthly payment from the SSA is paid either at the end of the month or the beginning of the month, and those payments are designated “payroll” on the bank statements.  Further, Ms. Cornelison testified the payment of $605.00 on October 31, 2000 was designated “payroll.”  

Mr. Cornelison testified he made several attempts to determine whether the SSA would refund the money owed to him based on the employer’s social security offset for past-paid TTD benefits.  Ms. Cornelison stated the SSA informed them the employee would be receiving a refund based upon the employer’s social security offset, and his monthly payment would increase to $807.00, but they could not say when this adjustment to his benefits would occur.  Finally, Ms. Cornelison testified that if the employer withheld 100% of future installments of workers’ compensation benefits, it would be a financial hardship in that she would have to cut down on expenses and would not be able to save as much money for the summer months.

The employer argued it is entitled to a social security offset on all retroactive and prospective PTD benefits paid to the employee.  In addition, at the hearing, the employer offered its various overpayment calculations, depending upon the Board’s determination when PTD benefits began.  The employer asserted, whatever the calculation, it significantly overpaid past benefits and continues to overpay current PTD benefits, based on its social security offset.  Therefore, the employer requested a 100% withholding from future installments of compensation in order to recoup its overpayment.  In addition, the employer contended it was entitled to reduce current PTD benefits for past-paid PPI benefits under AS 23.30.180(a).  Finally, the employer argued the employee is not entitled to interest on the employer’s voluntary compensation rate increase, nor is he entitled to attorney’s fees and costs.

In his claim dated February 23, 1999, the employee requested an order from this board finding the employee is permanently and totally disabled upon expiration of PPI benefits and continuing.  However, at the hearing, the employee withdrew his claim for PTD benefits prior to May 29, 2000.  The employee also asserted there is no authority to recharacterize past PPI benefits and stipend benefits as PTD benefits.  The employee claimed any recharacterization of past-paid benefits would only serve to circumvent the board’s findings in Cornelison I.  In addition, the employee argued the employer’s request for a greater than 20% withholding from future payments is premature, for the same reasons the board found such request premature in Cornelison I.  Finally, the employee asserted he is entitled to interest on late-paid benefits resulting from a compensation rate increase, as well as attorney’s fees of $13,387.50 and costs of $300.32.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Is the employee permanently and totally disabled?

AS 23.30.180 provides in pertinent part:

(a) a case of total disability adjudged to be permanent eighty percent of the injured employee’s spendable weekly wages shall be paid to the employee during the continuance of the total disability.  If a permanent partial disability award has been made before a permanent total disability determination, permanent total disability benefits must be reduced by the amount of the permanent partial disability award, adjusted for inflation, in a manner determined by the Board…permanent total disability is determined in accordance with the facts.  In making this determination the market for the employee services shall be (1) area of residence; (2) area of last employment; (3) the state of residence; and (4) the state of Alaska.

(b) Failure to achieve remunerative employability as defined in AS 23.30.041(q) does not, by itself, constitute a permanent total disability.

AS 23.30.265(10) defines “disability” as the “incapacity because of injury to earn wages which the employee was receiving at the time of injury to the same or any other employment.”  In Alaska Intern. Constructors v. Kinter, 755 P.2d 1103 (Alaska 1988), the court adopted the definition of “permanent” given by Prof. Larson in his treatise:

Permanent means lasting the rest of claimant’s life. (cite omitted).  In addition, a condition that, according to available medical opinion, will not improve during the claimant’s lifetime esteemed a permanent one.  If its duration is merely uncertain, a cannot be found permanent.

Id. at 1105.
The Board has also addressed “permanence” from both a physical and vocational aspect in Lau v. Carterair International #616, AWCB Decision No. 95.0053 (February 27, 1995).  In Lau, there was conflicting evidence about the employee’s potential for improving her physical capacities through non-invasive medical treatment, specifically, physical therapy.  The evidence presented by the employer showed Lau had no interest in performing physical therapy, even though three physicians believe she would greatly benefit from such a program.
  The employer argued Lau’s condition was not permanent because several doctors indicated she would improve a she chose to undergo proper treatment.  The Board stated:

We do not find Employer’s argument convincing.  A finding of permanence does not require unequivocal concurrence of the part of physicians.  As the court stated in Alaska Intern. Constructors v. Kinter, 755 P.2d 1103 (Alaska 1988):

The fact that the medical experts offer some cautious comments that [Employee] might someday be able to work in a non-demanding job does not preclude the Board’s finding.  In order for a claimed to be permanently totally disabled, he needs to establish that there is no chance of an ever doing anything again.

Moreover, the issue is not Employee’s physical condition per se but her ability to compete in the labor market.  The concept of disability compensation rests on the premise that the primary consideration is at medical impairment as such, but rather a loss of earning capacity related to the impairment. Vetter v. Alaska Workmen’s Compensation Board, 524 P.2d 264, 266 (Alaska 1974).  We find no evidence any possible improvement in her physical condition will result in better prospects for employment.

Lau at 11-12.  

“Total” was defined in J.B. Warrack v. Roan, 418 P.2d 986 (Alaska 1966).  The court stated:

For workers compensation purposes total disability does not necessarily mean a state of abject helplessness.  It means the inability because of injuries to perform services other than those which are so limited quality, dependability or quantity that a reasonably stable market for them does not exist.  (Footnote omitted)…As the Supreme Court of Nebraska has pointed out, the “odd job” man is a nondescript in the labor market, with whom industry has little patience and rarely hires.  (Footnote omitted).

Id. at 988.

The term “odd lot” has also been used by the Supreme Court for the State of Alaska to explain injured worker’s PTD status.  In Hewing v. Peter Keiwit & Sons, 585 P.2d 182 at 187 (Alaska 1978), the court stated, by citation to Justice William Cardozo’s opinion in Jordan v. Decorative Co. (cite omitted) that: “He is the ‘odd lot’ man, the ‘nondescript in the labor market.’  Work if he gets it is likely to be causal an intermittent…Rebuff, if suffered, might reasonably be ascribed to the narrow opportunities that await the sick and halt.” (Footnote and citation omitted).  Additionally, the court advised, when making a determination of PTD, the other factors to be considered “include not only the extent of the injury, but also age, education, employment available in the area for persons with the capabilities in question, and intentions as to employment in the future.” Id. at 185.

In Lake v Chugach Electric, AWCB Decision No. 97-200??? (October 7, 1997), the Board found that because Lake suffered from intractable pain, treatment for which the employer controverted, he was unable to meaningfully engage in a vocational reemployment process.  The court stated:

When Employee’s limited vocational skills are combined with the restriction he not use his dominant arm/hand and limitations imposed by his untreated debilitating pain, we find Employee lacks the overall capabilities, at this time, to competitively re-enter the labor market for positions identified by Employer has been continuously and readily available.  We conclude Employee is “odd lot,” as that term is explained in Hewing, by citation to Justice Cardozo’s opinion in Jordan v. Decorative Co. (cite omitted)…Based on our conclusion Employee is odd lot, we conclude Employee is permanently and totally disabled at this time.

In Sulkosky v. Morrison-Knudson, 919  P.2d 158, 167 (Alaska 1996), the Supreme Court for the State of Alaska synthesized the earlier decisions by pronouncing that an injured worker is permanently and totally disabled if there is not “regularly and continuously available work in the area suited to his capabilities.”  Moreover, the Board in Fleming v. Municipality of Anchorage, AWCB Decision No. 98-0226 (September 2, 1998) noted:

We share a concern with the employer that the employee may benefit from additional vocational assistance.  He is a relatively young man, who clearly enjoyed his work.  The Alaska Supreme Court made it clear in Meek 914 P.2d at 1278-1279
, that PTD benefits do not prohibit additional vocational services, nor are PTD benefits to be interpreted to forestall the possibility of the employee eventually finding remunerative employment.  We commend the employer’s resolve to continue to assist the employee in his attempt to return to the work force. 

We find the parties agreed the employee has been permanently and totally disabled since at least May 29, 2000.  However, because there is some question as to when the employee became permanently and totally disabled, we will apply the presumption analysis.  When making a determination under AS 23.30.180, in accordance with the authorities cited, we must apply the presumption of compensability under AS 23.30.120(a). Meek at page 1279. AS 23.30.120(a) provides in pertinent part, “In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of the chapter.”  

Applying the presumption of compensability is a three-step process. Louisianan Pacific Corp. v. Koons, 816 P.2d 1379 (Alaska 1991).  In the first step, generally, “AS 23.30.120(a)(1) creates the presumption of a compensable disability once the employee has established a preliminary link between employment and injury.” Wien Air Alaska v. Kramer, 807 P.2d 471, 474 (Alaska 1991).  “[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.” Burgess Construction Co. v. Smallwood, 623 P.2d 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation. Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  


We find the employee has raised the presumption he is permanently and totally disabled. Dr. Ferris concluded the employee was “unable to perform at a necessary functional level to be placed in the job market.”  At the hearing, the employee testified he continues to experience intense pain and to treat with oral narcotic medication.

In the second step, we must determine whether the employer has met its burden of producing contrary evidence. Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).  To rebut the presumption, the employer must produce “substantial evidence” that either (1) provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminates any reasonable possibility that the employment was a factor in the disability. Grainger v. Alaska Workers’ Compensation Board, 805 P.2d 976, 977 (Alaska 1991). “Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion. Miller v. ITT Arctic Services, 577 P.2d 1044 (quoting Thornton v. Alaska Workmen’s Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, we examine the employer’s evidence in isolation. Veco, Inc. v. Wolfer at 869.  If the employer produces substantial evidence rebutting the presumption of compensability, the presumption drops out, and we move to the third step. Id. at 870.

We find the employer did not present substantial evidence to overcome the presumption of compensability.  Indeed, as we noted above, the employer accepted the employee’s PTD status in May of 2000.  Moreover, we find ample medical evidence supporting a finding that the employee is PTD.  On February 13, 1998, Dr. Ferris determined the employee may be capable of performing “sedentary levels in a modified job site.”  On April 14, 1998, Dr. Ferris determined the employee was unable to perform at a necessary functional level to be placed in the job market, at least for the next 2-5 years.  Moreover, in a letter dated April 28, 1998, Dr. Ferris indicated the employee would not be able to perform any of the jobs presented to him by Elisa Conley of Northern Rehabilitation.  By June 19, 1998, Dr. Ferris concluded the employee “would fall somewhere in the sedentary category, part-time laborer, job modifications as needed.”
  In July of 1998, Dr. Ferris opined that the employee would likely have a PPI rating of 20%, and he confirmed the 20% PPI rating in September of 1998.
  

Furthermore, Dr. Brockman concluded the employee would have difficulty returning to some type of employment on a regular basis and that a sedentary job that requires prolonged sitting was not appropriate for him.  Dr. Brockman stated, “He must be in a job that requires him to get up and move about and sit, stand, walk, etc. on an ‘as needed’ basis.”  Moreover, Dr. Chandler suspected the employee would require oral narcotic therapy for the rest of his life.  Finally, even the employer’s physician, Dr. Seres, concluded the employee was not capable of working when he examined him.  

In short, we find none physicians who examined the employee offered an opinion that the employee could perform anything other than “odd lot” work.  Every physician qualified the employee’s potential return to work in a “modified” or “part-time” capacity.  In addition, we find the employee continues to require narcotic medication for intense pain and muscle spasms and continues to experience difficulty with walking, sitting and driving.  Therefore we find the employee is permanently and totally disabled. We now consider when the employee became permanently and totally disabled.

We conclude the evidence supports a determination the employee became permanently and totally disabled when he reached medically stability.
  See Phillips v. PMC/Frontec, AWCB Decision No. 99-0006 (January 11, 1999) and Stewart v. Providence Alaska Medical Center, AWCB Decision No. 99-0088 (May 4, 1999).  Dr. Levine first determined the employee was medically stable on February 6, 1998, when he issued a 10% PPI rating.  After leaving Dr. Levine’s care in February of 1998, the employee sought treatment with Dr. Ferris.  We find no evidence the employee showed any objective measurable improvement from February 6, 1998 until September of 1998, when Dr. Ferris issued an even higher PPI rating of 20%.  We further find no evidence of objective measurable improvement after September of 1998. We find, based upon the medical evidence and the employee’s testimony, the employee became medically stable, and therefore permanently and totally disabled, on February 6, 1998.

We understand the employee withdrew his claim for PTD benefits prior to May 29, 2000.  Nevertheless, the employee has requested PTD benefits, and we find the board has discretion to date the onset of PTD status, regardless of the employee’s withdrawal.   

II. How should past benefits paid to the employee be characterized?

We have already determined the employee has been permanently and totally disabled since February 6, 1998.  We find the employer paid the employee PPI benefits from February 6, 1998 until November 12, 1999.  When the PPI benefits were exhausted, the employee began receiving stipend benefits under AS 23.30.041 until May 29, 2000, when he began receiving PTD benefits.  Based on our above findings, we conclude the employer should have paid PTD, instead of PPI and stipend benefits, from February 6, 1998 until May 28, 2000.  We note the employee’s PPI benefits were paid bi-weekly, and therefore he was paid at the same weekly compensation rate at which PTD benefits would have been paid.  Consequently, no additional benefits are due on past-paid PPI benefits.  However, the employee is entitled to benefits for past-paid stipend benefits, which were paid at a reduced weekly compensation rate.

The employee argued that the employer has not specifically requested recharacterization of past benefits.  However, we have made a determination of permanent and total disability, and we find it appopriate to recharacterize past benefits accordingly.  Additionally, the employer has requested a reduction of PTD benefits for past-paid PPI benefits under AS 23.30.180(a), and we find the appropriate remedy is indeed recharacterization of past benefits.

As noted above, AS 23.30.180 provides in pertinent part:

(a)…If a permanent partial disability award has been made before a permanent total disability determination, permanent total disability benefits must be reduced by the amount of the permanent partial disability award, adjusted for inflation, in a manner determined by the Board…

In Stewart, the board concluded that the employer was not entitled to a reduction in PTD benefits for past-paid PPI benefits, though it did recharacterize past-paid PPI benefits as PTD benefits.  The board reasoned:

We find Employer timely began paying bi-weekly PPI payments at Employee’s TTD rate of $500.17.  We find Employee’s TTD rate and PTD rate are the same, $500.17.  We find because Employee did not receive a lump sum PPI payment in this case, there is no windfall to Employee.  Rather, Employee’s bi-weekly payments were merely called the wrong name, i.e., “PPI” as opposed to “PTD.”

We find, as in Stewart, the employee was paid PPI benefits on a bi-weekly basis, not in a lump sum. Therefore, we find the employer is not entitled to a reduction under subsection 180(a), though it is entitled to a recharacterization of those benefits.  We note we are not persuaded by the employee’s argument that AS 23.30180(a) is inapplicable to PPI benefits.  We find PPI benefits are treated the same as PPD benefits for the purposes of the application of subsection 180(a).  We find this is in accordance with our regulation 8 AAC 45.134.  We also find the employer’s voluntary payment of PPI benefits constitutes and “award” of benefits for the purpose of AS 23.30.180(a). See Barnett v. Lee’s Custom Designs, AWCB Decision No. 99-0146 (July 8, 1999).

We also note we find the board’s prior decision in Cornelison I does not preclude this panel’s recharacterization of past benefits.  We made no findings as to what benefits were due, only what benefits had been paid by the employer.  In addition, we are not convinced that a prior board determination of benefits due precludes subsequent recharacterization of benefits.

III. Is The Employer Entitled To A Social Security Offset?

A. Entitlement To A Social Security Offset
AS 23.30.225(b) provides:

When it is determined that, in accordance with 42 U.S.C. 401 et seq., periodic disability benefits are payable to an employee or his dependents for an injury for which a claim has been filed under this chapter, weekly disability benefits payable under this chapter shall be offset by an amount by which the sum of (1) weekly benefits to which the employee is entitled under 42 U.S.C. 401 et seq.  And (2) weekly disability benefits to which the employee would otherwise be entitled under this chapter, exceeds 80 percent of the employee’s average weekly wage at the time of injury.

Our regulation 8 AAC 45.225 provides, in part:

(b) An employer may reduce an employee’s weekly compensation under AS 23.30.225(b) by

(1) getting a copy of the Social Security Administration’s award showing the

(A) employee is being paid disability benefits;

(B) disability for which the benefits are paid;

(C) amount, month and year of the employee’s initial entitlement; and

(D) amount, month and year of each dependent’s initial entitlement;

(2) computing the reduction using the employee or beneficiary’s initial entitlement, excluding any cost-of-living adjustments;

(3) completing, filing with the board, and serving upon the employee a petition requesting a board determination that the Social Security Administration is paying benefits as a result of the on-the-job injury; the petition must show how the reduction will be computed and be filed together with a copy of the Social Security Administration’s award letter;

(4) filing an affidavit of readiness for hearing in accordance with 8 AAC 45.070(b); and

(5) after a hearing and an order by the board granting the reduction completing a Compensation Report form showing the reduction, filing a copy with the board, and serving it upon the employee. 

Based on the documents in the Board’s file, we find, as we did in Cornelison I, the employer has established the employee and his son Forrest are entitled to SSA disability benefits due the employee’s May 20, 1996 injury.  We further find the employer has established the amount, month and year of the employee’s initial entitlement as $807.00 in 11/96 and Forrest’s entitlement as $201.00 in 11/96.  In addition, we find the employer has been paying PTD benefits at a weekly compensation rate of $293.39 since May 29, 2000.  We have also recharacterized past-paid PPI and stipend benefits as PTD benefits.  Therefore, we find the employer has established its entitlement to a social security offset against PTD benefits since February 6, 1998 and continuing. However, we want to give the employee the opportunity to notify the SSA that the employer will be asserting an offset.  Therefore, we will exercise our discretion under AS 23.30.155(h) and stay the offset for 60 days. 

B. Calculating The Social Security Offset
In Stanley v. Wright-Harbor, AWCB Decision No. 82-0039 (February 19, 1982) aff’d, 3 AN-82-2170 Civil (Alaska Super. Ct. May 19, 1983), we established guidelines for calculating the social security offset under §225(b).  We have consistently held the offset is to be based upon the initial entitlement of the employee. Id.  AS 23.30.225(b) provides in pertinent part, 

“when it is determined that, in accordance with 42 U.S.C. 401-433, periodic disability benefits are payable to an employee or the employee’s dependents...benefits under this chapter shall be offset by an amount by which the sum of (1) weekly benefits to which the employee is entitled under 42 U.S.C. 401-433...” (Emphasis added). 


Therefore, we find the social security offset shall be calculated as follows:

A.
Gross Weekly Earnings (GWE) = 



$412.00

B.
Weekly Compensation Rate (for WC) = 


$293.36

C.
Weekly SSA benefit [$1,008.00 x 12 ( 52]=


$232.00 

D.
Weekly WC + SSA benefits [B + C] = 


$525.36

E.
80% of GWE = 





$329.60

F.
Offset [D-E]  = 





$195.76

G.
Weekly Comp. Rate With Offset [B-F] = 


$  97.60

Accordingly, we conclude the under AS 23.30.225(b), the employer is entitled to an offset of $195.76 per week retroactive to February 6, 1998 and continuing.

IV. Recoupment of Overpayment
The employer’s exclusive remedy to recover overpayments is under AS 23.30.155(j) which provides:

If an employer has made advance payments or overpayments of compensation, the employer is entitled to be reimbursed by withholding up to 20% out of each unpaid installment or installments of compensation due.  More that 20 percent of unpaid installments of compensation due may be withheld from an employee only on approval of the board.

Because we authorize a retroactive offset to February 6, 1998, an overpayment will be created.
  However, we have also determined that the employee is entitled to the difference between past due PTD benefits and past-paid stipend benefits.  We will exercise our discretion under AS 23.30155(j) and authorize and 100% withholding for past due PTD benefits. See Barnett at page 7.  We understand the employer is still left with a substantial overpayment.  However, at this time, we find the employer is only entitled to recoup its overpayment by withholding up to 20% of the employee’s future installments of compensation pursuant to AS 23.30.155(j).  In Green v, Kake Tribal Corp., 816 P.2d 1363 (Alaska 1991), a 100% withholding against future compensation was not authorized until after the SSA reimbursed the employee its prior offset based upon the employer’s assertion of a social security offset.  In keeping with Green, we find it appropriate to entertain the employer’s request for a greater than 20% withholding rate after the employee has received a refund from the SSA.  Since the employer is only now requesting an offset against PTD benefits, the SSA clearly has not reimbursed the employee those benefits.

We note we have stayed the employer’s social security offset against PTD benefits for 60 days.  However, we find the employer may continue to withhold up to 20% from future installments of compensation per Cornelison I.  Upon receipt of this decision and order, we instruct the employee to deliver a copy of it to the SSA. We further instruct the employee to promptly notify the employer, when he receives notice of the adjustment to his social security benefits.  Specifically, we order the employee to deliver a copy of the SSA written notice of a lump sum payment to the employer within 10 days after it is received.  After the employee receives a lump sum payment from the SSA, the employer may request a prehearing with the undersigned chairperson.   A briefing schedule will be arranged for the employer’s request to withhold an amount greater than 20% from future installments of stipend benefits.  We will then issue a decision upon the written record.

V. Interest
Our regulation 8 AAC 45.142 requires the payment of interest at a statutory rate, as provided under AS 45.45.010, from the date at which each installment of compensation, including medical compensation, is due. See also, Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984); Harp v. Arco Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992); Childs v. Copper Valley Electrical Association, 860 P.2d 1184, 1191 (Alaska 1993).

8 AAC 45.142, governing the payment of interest states, in part:

(a) If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

(b) The employer shall pay the interest

(1) on late-paid time loss compensation to the employee…

The employee asserts he is entitled to interest on late-paid benefits resulting from a compensation rate adjustment.  The employer asserts it voluntarily increased the employee’s compensation rate on February 23, 1999, once the employer was made aware of an error in the number of dependents assessed to the employee, thus no interest is due.  We find the employee is due interest pursuant to 8 AAC 45.142 on late-paid benefits, regardless of the employer’s voluntary payment of those benefits.

VI.
Attorney’s Fees and Costs
We next consider the employee’s request for attorney’s fees and costs.  AS 23.30.145 provides in part:

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonably attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.

Subsection 145(b) requires that the attorney’s fees awarded be reasonable.  Our regulation 8 AAC 45.180(d) requires that a fee awarded under subsection 145(b) be reasonably commensurate with the work performed.  It also requires that we consider the nature, length and complexity of the services performed, as well as the amount of benefits involved.

We have reviewed the employee’s counsel’s supplemental amended attorney fee affidavit filed on June 6, 2000.  We find the hourly rates and the time spent reasonable commensurate with the work performed.  We also considered the nature, length and complexity of the services performed, as well as the amount of benefits involved.  We find the employee was successful in obtaining interest.  Moreover, the employee successfully convinced the board not to allow, at this time, the employer to withhold more than 20% from future installments of compensation in order to recoup an overpayment.  However, while the employee succeeded in Cornelison I in reducing the employer’s overpayment, the employee was not successful in reducing the overpayment in this decision and order.  Therefore, we find one-half of the employee’s actual attorney’s fees and costs, or $6,843.91, is a reasonable fee. AS 23.30.145.  


ORDER
1. The employee has been permanently and totally disabled since February 6, 1998.

2. The employer’s petition for a social security offset against PTD benefits is granted.  The employer may begin applying its offset 60 days after the date of this order.

3. The employer is entitled to withhold 20% of future installments of compensation until it has recouped its overpayment.

4. We retain jurisdiction to consider the employer’s request to withhold an amount greater than 20% from future installments of compensation.

5. The employee is entitled to interest on late-paid benefits based on a compensation rate adjustment.

6. The employee is entitled to attorney’s fees and costs in the amount of $6,843.91 in accordance with the above.


Dated at Anchorage, Alaska this  11th day of January, 2001.
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Robin Ward, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of FLOYD D. CORNELISON employee/respondent; v. RAPPE, CRAIG, employer; TIG INSURANCE COMPANY, insurer/petitioners; Case No. 199609785; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 11th day of January, 2001.

                             

   _________________________________

      




                           Shirley A. DeBose, Clerk
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� Compensation Reports dated July 17, 1996 and March 3, 1999 demonstrate the employee’s weekly compensation was initially set at $287.48 and was later increased to $293.36.


� Compensation Report dated November 29, 1999.


� The compensation reports dated 7/17/96 and 3/3/99 demonstrate the employee’s weekly compensation was initially set at $287.48 per week and then changed to $293.36 per week.


� The employer is therefore compensating the employee $234.69 per week.  See, Compensation Report dated July 16, 2000.


� See, petitions dated 9/23/99, 9/24/99. 12/7/99, and 1/6/00.


� Operative reports dated 8/19/96 and 1/31/97.


� Dr. Ferris’s reports dated 4/24/98 and 4/28/98.


� Dr. Ferris’s 6/19/98 report.


� Id. dated 7/28/98 and 9/29/98.


� On 2/23/99, the employee filed a workers’ compensation claim requesting PTD benefits “upon expiration  of proper PPI rating an continuing.”


� Prehearing conference summary dated 7/31/00.


� Letter from the SSA dated 11/5/00.


� The Board determined Lau lacked sufficient communication skills (she was born and educated in Peru) to compete in a sedentary job market.  Therefore, unless Lau’s physical abilities improved, the likelihood of suitable employment within her capacities with slight.


� Meek v. Unocal, 914 P.2d 1276.


� Dr. Ferris’s 6/19/98 report.


� Id. dated 7/28/98 and 9/29/98.


� AS 23.30.395(21) provides “medical stability” means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment…”


� Fleck v. Industrial Indemnity, AWCB Decision No. 99-0137 (June 22, 1999).
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