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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

LINDA  HERRERA, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

J.J. POWERS PUBLIC RELATIONS,

d/b/a TUDOR ROAD BINGO CENTER,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                  Insurer,

                                                            Defendants.
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          FINAL

          DECISION AND ORDER

        AWCB Case No.  199825767
        AWCB Decision No.  01-0013

         Filed with AWCB Anchorage, Alaska

         on January 17,  2001


We heard the employee's claim at Anchorage, Alaska on November 30, 2000.  The employee appeared, represented by attorney Michael Patterson.  Attorney Trena Heikes represented the employer.
  We kept the record open to allow for closing briefs;  we closed the record on December 20, 2000, when we first met after the briefs were filed.  

ISSUE

Whether the employee's current complaints are related to her employment.  

SUMMARY OF THE EVIDENCE

The employee testified at the November 30, 2000 hearing that she has worked in the bingo industry since departing high school in the 10th grade.  She worked for the employer at the Tudor Road Bingo Center for five years preceding her work injury.  She injured her back while lifting a box of pull tabs while at work on November 4, 1998.  She testified she reached to pull the box toward her and immediately felt pain in her low back.  


She immediately informed her supervisor, a Tudor Bingo Center Manager, Richard Tuttle, about her injury and the two completed a form in the Bingo Center's office.  Mr. Tuttle completed an internal incident report which corroborates the employee's description of the injury.  Under "Nature and extent of known injuries," Mr. Tuttle wrote:  "Back Spasm, pain in lower back."  Under the "Notes" section, Mr. Tuttle wrote:  "Linda has had similar problems in the past -- laying down usually helps relax the muscles."  The notation is initialed by the employee.  She verified her initials at the hearing, although she testified she does not recall reading that statement.  The employee testified that after her injury, she went directly home and sought bed rest.  


Mr. Tuttle testified at the November 30, 2000 hearing.  He testified the employee was an excellent, valued employee.  The office practice is to keep a running log of events or problems each day.  The log-notes from November 4, 1998 provide in pertinent part:  "Linda pulled her back reaching for a box in the P/T (pull tab) room.  I did the accident report and sent her home."  He testified that the employee was injured on a Wednesday evening.  She was off work the following Thursday and Friday.  Saturday and Sunday are her regular days off.  He testified she returned as scheduled on Monday, November 9, 1998.  He testified that he did not notice the employee appearing to be in any pain;  if so, he would have sent her home as he did on November 4.  


He testified that after her return on November 9, 1998, the employee worked her regular schedule through November 25, 1998, including two hours of overtime work on November 14, 1998.  On November 16, 1998 she left early to visit an uncle who was hospitalized.  On other occasions, the employee was sent home early;  Mr. Tuttle testified this is standard procedure when business was slow and persons sent home early volunteered to be sent home.  Mr. Tuttle's testimony is documented in the employer's daily logs, timesheets, and calendars.  (Collectively, hearing exhibit 1).  
Mr. Tuttle testified that the only time he recalled the employee complaining of back pain was on April 15, 1998.  The daily log notes from that day provide:  "Switch Wayne and Linda around because her back hurts from helping her Dad move." 


Dolly Powers also testified at the November 30, 2000 hearing.  She is the General Manager for Tudor Road Bingo Center; her responsibilities include general supervision of the entire operation, including scheduling.  Ms. Powers described the employee as an excellent worker and genuinely nice person.  She testified the first she new of the employee's injury was on November 5, 1998 after she reviewed Mr. Tuttle's log entry.  She testified that when the employee presented for work on November 5, 1998, she appeared to be in pain and Ms. Powers sent the employee home.  She testified that she doesn't recall the employee presenting in pain after her return to work on November 9, 1998;  although she acknowledged that she did not observe her workers after bingo sessions had begun, as Mr. Tuttle did.  She testified that the employee's bingo sales receipts were consistent with pre-injury receipts.  


Ms. Powers testified that a November 25, 1998 log note provides:  "Linda called out --" and that if she had said she was sick or that her back hurt, that would have been noted.  A November 27, 1998 entry provides:  "Linda off until Mon."  A November 29, 1998 entry provides:  "Linda called -- She'll be out another day."  A November 30, 1998 entry provides:  "Linda will be out until Dr. releases her, 1 - 2 more days -- will call -- DP (Dolly Powers).  Needs note from Dr. I told her already."  A December 2, 1998 note provides:  "Linda won't be in until Monday.  I'm checking if this time can be vacation.  DP."   A December 7, 1998 note provides:  "Linda called -- she's at Dr. will call when she gets out."  A December 14, 1998 note provides:  "Linda called, keep her off schedule until notified."  Ms. Powers testified that it was not until after she learned of the employee's pursuit of compensation benefits that she filled out the Workers' Compensation Report of Occupational Injury on December 8, 1998.


Ms. Powers testified that she recalled the employee and her husband bought a new home in November, 1998, and that she moved during that time frame.  Hearing Exhibit 2, provided by the employer, is a change of address form from the employee dated November 20, 1998 detailing the employee's new address.  Ms. Powers testified that the employee participated in the employer's Christmas party in December, 1998, and collected an annual bonus that day.  She stated the employee did not appear to be in any pain that day.  


Cherry Gail-Hawk testified telephonically at the November 30, 2000 hearing.  Ms. Hawk began working for the Bingo Center two years prior to the employee's November 1998 injury.  She testified she was unaware the employee sustained an injury in November of 1998;  that she appeared fine to her.  She testified that she did recall several discussions she had with the employee regarding the possibility of breast reduction surgery and she recalled they both complained of back pain associated with being large chested.  She recalls both she and the employee having discussions that breast reduction surgery would decrease their low back pains.  


Ms. Hawk testified that she recalled the employee complaining of back pain after moving into her new home in November, 1998.  She recalled the employee told her she hurt her back after putting an item above the stove in her new home.  She did not recall what the item above the stove was.  Next, Ms. Hawk saw the employee at the company Christmas party and the employee did not appear to be in any pain.  


Ms. Hawk testified that on approximately 10 occasions, she saw the employee at different bingo centers (not the employer's) playing bingo recreationally;  the employee did not appear to be in any pain as observed by Ms. Hawk.  On one occasion, Ms. Hawk and the employee happened to be checking out purchases from Walmart and the employee appeared to have some type of name tag on.  She recalled a conversation where the employee indicated she was "going to get them (referring to the Powers) in the end."  


The employee testified she does not recall discussing her injury with Ms. Hawk.  She acknowledged she discussed breast reduction with Ms. Hawk, but she only discussed upper back and shoulder pain.  She testified she did not assist with the move to her new home in November, 1998;  that her husband did all the moving.  She testified that she was not putting items away when her back suddenly got worse.  She testified that on November 27, 1998 she simply reached across her kitchen table to straighten a place mat when her pain got significantly worse;  she went to the emergency room early the next morning after 1:00 a.m.  


She testified that she did not tell the emergency room nurse on November 27, 1998 that she had a 10 - 15 year history of back pain.  She testified that she may have told the admitting nurse that the last time she had any problem was 10 or 15 years ago, not for 10 - 15 years.  She asserts her previous complaints have all been for upper back, or shoulder pain complaints.  


As mentioned earlier, the employee presented to the ANMC emergency room on November 27, 1998, early in the morning.  This  emergency room note provides:


States yesterday at 16:00 [patient] leaned over the kitchen table and felt the bottom of her back go out.  [Complains of] pain in lower back.  [History] of back problems for 15 [years].  Ambulatory [with] cane into hosp[ital].  [Negative complaints of] numbness or tingling in extremities.  [Observed] ambulating slowly [with] a cane for assistance.  Movements are very slow.  

After the triage nurse, a Dr. Nicoletti noted on this note:


32 [year old female complains of] low back pain X 20° since leaning over.  [negative] numbness / weakness in arms / legs.  [negative] bowel / bladder dysfunction.  This is 3rd time this has happened to [patient] in 10 [years].  [Patient took] 800mg motrin total since pain.  


Dr. Nicoletti had Demerol and Visteril administered, and prescribed Valium and Vicodin for the employee's to take home.  The employee was instructed regarding treatment of her back pain.  The emergency room nurse released the employee at 3:00 a.m., November 27, 1998, noting "[patient states] doesn't feel back [pain] any more."  


In a February 25, 1999 "Memorandum to Workman's Compensation," Richard Brodsky, M.D., of ANMC wrote:  


I am the Medical Director of the Emergency Department at the Alaska Native Medical Center, where Ms Linda Mac-Herrera (DOB 3-1--66) is a patient.  Ms. Mac-Herrera was seen in the Emergency Department on 11-27-98 by Dr. Nicoletti for low back pain.  The triage note indicates a 15 year history of back pain, but I am unable to substantiate a history of chronic back problems.  The only previous visit to our facility for back pain occurred on 6-5-83, and this was a single visit with no sequelae.  In the interim she has been seen many times, but not for back problems.  The nurse also wrote that the injury occurred while bending over in the kitchen at home, which is what precipitated the visit of the 27th.  There are other later notes in which the patient indicates that the  original injury was 2 weeks prior while lifting at work. 


I am not implying that the patient is entitled to workmen's compensation, but only wanted to clarify the information that is contained in her medical record.  


Despite Dr. Brodsky's notation that the only other reference to back complaints was in 1983, a February 24, 1998 "Family Medicine PCC [Primary Care Center at ANMC]" chart note provides in pertinent part:  


31 [year old female with one] month onset wary type ache in low neck.  Denies numbness/tingling.  Works at . . . bingo hall long [hours with] neck bent, lifting heavy boxes and has [left] sided lump -- achey when laying on [left] side.  Also request info. RE: breast reduction.  Wears 38DD -- chronic back pain, believes assoc.  . . . Plan:  [Check] on breast reduction for help [with] chronic LBP" (low back pain).


There are several ANMC chart notes between November 1998 and November, 2000.  Of particular note is a January 10, 2000 General Surgery Primary PCS evaluation (Physician signature illegible).  The purpose of the visit was to evaluate the possibility of breast reduction surgery for the employee.  In pertinent part, the chart notes:  "33 [year old . . . woman with] long [complaints of] low back pain [complaints of] some lesser shoulder pain and weakness `from my breasts.'  Wears DD cup.  Neck hurts `when I wear my hair up.'"  The physical exam noted:  "large breasts, straps indent shoulders slightly."  The medical diagnosis was: "myofascial pain [syndrome] and anxiety [disorder]."  The doctor concluded:  "Contract health monies not currently available.  I'm unsure if [patient] would benefit though I suspect so.  Explained risk of surgery.  [Patient] to call for [appointment] next fiscal [year] if still wants procedure."  


Brian A. Trimble, M.D., testified telephonically at the November 30, 2000 hearing.  Dr. Trimble testified he examined the employee once on August 2, 2000, at the Alaska Native Medical Center (ANMC) hospital, where he has served as a general neurologist for 11 years.  He diagnosed the employee as suffering from chronic low back pain after lifting the pull tab box on November 4, 1998.  He testified that these types of soft-tissue injuries to the low back are more susceptible to re-injury later.  


Dr. Trimble testified that the employee's bone scan showed normal results, although her back does show wear and tear.  In his opinion, the employee is not a surgical candidate.  He stated that he usually "relies heavily on what a patient tells (him)" and that during his August 2, 2000 examination, the employee told him that she "was flat on her back for two weeks" after the November 4, 1998 injury.  


Dr. Trimble's August 2, 2000 report provides in pertinent part:  


As she lifted the box, she felt a sudden pain in her low back that caused her to immediately drop the box, and she was not able to continue lifting it.  She then describes a rather severe pain that left her pretty much flat on her back for about two weeks.  She then was able to get up and about and was 
able to go back to work on a limited basis but still was bothered by quite a bit of low back pain.  She reinjured her back at home reaching over a table to adjust a placemat and again had an exacerbation of her low back pain that required about two weeks of pretty much bed rest in order to get back on her feet again.  She continued to have low back pain.  The pain is a low pain across her low back ratiating into her legs.  . . .  She denies any other back injuries.  Past medical history is otherwise unremarkable. . . . 


ASSESSMENT:  Suspect chronic low back strain or myofascial pain syndrome in this 34-year-old woman who first hurt her back in November 1998.  She has a nonfocal neurological exam.  There is no sign of radiculopathy.  She had an MRI scan of her low back last year.  It showed some bulging disks and some very minimal spondylitic changes but no evidence of herniated disk or foraminal stenosis.  It is my opinion that most, it not all, of her pain is due to a soft tissue injury to her low back.  


At the employer's request, the employee was seen by Shawn Hadley, M.D., on February 29, 2000.  In her February 29, 2000 report, Dr. Hadley diagnosed:  


a.
Severe low-back pain complaints, with minimal objective findings other than obesity and apparent deconditioning, based on her stated activity level.  The neurologic examination is normal.  


b.
Symptom magnification, with 3 of 5 positive Waddell signs.  


Comment:  It is not clear that Ms. Herrera in fact sustained an injury to her back at work.  Documentation of this is beyond the scope of a medical evaluation, although the medical records do not include any notation from Ms. Herrera's supervisor that she in fact injured her back lifting a box of pull tabs, as she states she did.  In fact, when she was seen at the Alaska Native Medical Center emergency room for back pain, a history was obtained, both by the nurse and by the physician, indicating that the onset of symptoms occurred one day prior, when she leaned over the kitchen table and experienced low-back pain.  Certainly, back pain can occur with trivial motions if poor body mechanics are used.  It was not until a physical therapy visit of December 7, 1998 -- greater than one week after the ER visit -- that she stated she had injured her back two weeks prior by lifting a box.  


To the question, "What portion, if any of her low-back condition predated any injury which may have occurred on November 4, 1998?"  Dr. Hadley answered:  "Ms. Herrera has lumbar disc degeneration, which predates her reported injury of November 4, 1998."  Regarding an aggravation or acceleration of the employee's preexisting lumbar condition, Dr. Hadley opined:  "Again making the assumption that her initial onset of back pain was related to lifting a box, there is no indication that it should have caused any permanent condition.  Her initial presenting back pain complaints can be characterized a lumbar strain at most."  Dr. Hadley recommended the employee participate in physical therapy and exercise programs.  To the question, "Is Ms. Herrera medically stable from the effects of any condition substantially related to the November 4, 1998, injury?"  Dr. Hadley responded:  "Yes, again making the assumption that there in fact was an occupational injury.  I feel that her ongoing pain complaints are related to other factors.  Dr. Hadley attributed no permanent impairment to the November 4, 1998 incident, and opined she could return to her work at the time of injury.  


At the November 30, 2000 hearing, Dr. Hadley testified consistent with her report.  She also discussed in detail the employee's testing positive for three of five Waddell signs, and how it supports her diagnosis of symptom magnification.  Dr. Hadley testified that she doubts the employee sustained an injury on November 4, 1998, but if she did, the employee suffered, at most, a minor strain that would have resolved in a day or two.  The "soft tissue" problem would have only been a temporary aggravation of preexisting condition.  


Dr. Hadley acknowledged that a person who already suffers from degenerative disc disease is more susceptible to re-injury than a person who doesn't have existing degenerative disc disease.  Further, she acknowledged that Waddell signs are "behavioral factors, not objective evidence."  Dr. Hadley testified that a breast reduction surgery could be beneficial for a large chested person as posture would likely improve decreasing low back pain complaints.  


The employee argues she suffered a permanent injury to her back while working on November 4, 1998.  She asserts that prior to her 1998 injury, she had no lower back problems, except for one minor incident 15 years prior.  She denies a 15-year history of low back pain.   In the alternative, she argues her aggravation of a prior low-back condition is compensable, as the November 4, 1998 injury is the substantial factor in the employee's timeloss and need for treatment.  


The employer argues that, at most, the employee suffered a temporary aggravation of preexisting condition on November 4, 1998 and she recovered by the time she returned to work on November 9, 1998.  The employee asserts that if she sustained any injury to her low back, it was while she was moving households in late November, 1998;  this is what prompted her November 27, 1998 visit to the ANMC emergency room.  The employer's log notes note prior complaints of low back pain at work after helping her father move.  The November 4, 1998 incident was minor, required no medical treatment, and the employee only missed 2 1/2 days from work.  This incident was not a substantial factor in her need for medical treatment and/or disability.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

"In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter.”  AS 23.30.120(a)(1).  The presumption also applies to claims that the work aggravated, accelerated or combined with a preexisting condition to produce a disability or need for medical treatment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  Furthermore, in claims based on highly technical medical considerations, medical evidence is needed to make the work connection.  Id., 316. The presumption can also attach with a work-related aggravation/ acceleration context without a specific event.  Providence Washington Ins. Co. v. Bonner, 680 P.2d 96 (Alaska 1984).  


Application of the presumption is a three-step process.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  An employee must establish a "preliminary link" between the claimed conditions and his work.  For the purpose of determining whether the preliminary link between work and the claimed conditions has been attached, we do not assess the credibility of witnesses.  Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989);  Hoover v. Westbrook, AWCB Decision No.  97-0221 (November 3, 1997).  


The employer must then rebut the presumption by producing substantial evidence the conditions are not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  The Grainger court also explained that there are two possible ways to overcome the presumption:  (1)  produce substantial evidence which provides an alternative explanation which, if accepted, would exclude the work as the cause of the conditions; or (2) directly eliminate any reasonable possibility the work was a factor in causing the condition.  The same standard used to determine whether medical evidence is necessary to establish the preliminary link is also necessary to overcome it.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  An employer may rebut the presumption of compensability by presenting expert medical opinion evidence the work was probably not a cause of the claimed condition.  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  Evidence used to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.  Wolfer, at 869.  Medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's claimed condition without ruling out its work-relatedness.  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993).


If the presumption is rebutted, the employee must then prove, by a preponderance of the evidence, his work was a substantial factor which brings about the condition or aggravates a preexisting ailment.  Wolfer, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  The claimed condition is then compensable if the work is a substantial factor in bringing it about.  Burgess, 317.  The work is a substantial factor if:  (1)  the condition would not have occurred at the time it did, in the way it did, or to the degree it did but for the work and (2) reasonable people regard the work as a cause of the condition and attach responsibility to it.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).  Applying the presumption analysis described above to the evidence in this claim, we find as follows:  


We first consider whether the presumption attaches.  We find, based on the testimony of the employee, and references by Drs. Trimble and Brodsky to the November 4, 1998 injury, that the employee has attached the presumption that her claimed low back condition is compensable.  


We next determine whether the presumption is rebutted.  We find, based on the opinion and testimony of Dr. Hadley, without weighing her credibility, that the employer has rebutted the presumption the employee suffers from a low back condition which is disabling, as a result of the November 8, 1998 injury.  


Because the employer has rebutted the presumption, we review the record as whole to determine whether the employee has proved her claim, by a preponderance of the evidence, that the November 4, 1998 injury is a cause of her current disability and need for treatment, if any.  We find she has not. 


We find that the references in Drs. Trimble and Brodsky's reports are based on the employee's subjective reports relating her condition to the November 4, 1998 workplace injury.  As Dr. Trimble testified to at the November 30, 2000 hearing, he relies heavily on the history as reported by the patient.  We find the employee told Dr. Trimble that she was "flat on her back for two weeks,"  when in fact she only missed 2 1/2 days of work.  We find this mischaracterization of the severity of her injury to Drs. Trimble and Brodsy cast a shadow on the employee's credibility.  Reviewing these reports, we find they do not definitively attribute the employee's low-back complaints to her November 4, 1998 injury.  Further, neither Dr. Trimble's nor Dr. Brodsky's reports linking the employee's complaints to the Bingo Center, are supported by any objective findings.  8 AAC 45.120(k).  


On the other hand, we find Dr. Hadley's report and testimony to be very thorough, ruling out the employee's employment with the employer as the cause of her complaints.  Dr. Hadley opined that if there was any injury on November 4, 1998, it would certainly have been resolved by the time she returned to work on  November 9, 1998.   We find based on her own testimony, that the employee reinjured herself, putting recently moved items away on November 26 - 27.  We find this new injury wholly unrelated to the November 4, 1998 injury which had resolved.  


Based on Dr. Hadley's reports and testimony, we find the employee, at most, would have suffered a temporary aggravation of a preexisting condition.  Specifically, we find the employee had recovered by November 9, 1998 when she returned to work as scheduled.  She only missed 2 1/2 days of work; under AS 23.30.150 compensation is not allowed for the first three days.  Accordingly no time-loss benefits are due.  She incurred no medical expenses, thus, none are due.  We find that the November 4, 1998 injury is not a substantial factor causing the employee's present low-back complaints.  We do not regard the employee's November 4, 1998 work as a cause of her present conditions or attach responsibility to it. 


We conclude, based on the record as a whole, the employee has failed to prove her claims by a preponderance of the evidence.  Accordingly, we will deny and dismiss the employee's time loss and continuing medical benefits claims.  


ORDER

The employee, at most, suffered a temporary aggravation of a preexisting condition on November 4, 1998.  Her claims for time loss and medical benefits are denied and dismissed.


Dated at Anchorage, Alaska this 17th day of January, 2001.





ALASKA WORKERS' COMPENSATION BOARD
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     Darryl Jacquot, Designated Chairman
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Harriet Lawlor, Member







____________________________                                  






Phil Ulmer, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of LINDA  HERRERA employee / applicant; v. J.J. POWERS PUBLIC RELATIONS, employer; ALASKA NATIONAL INS. CO., insurer / defendants; Case No. 199825767; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 17th day of January, 2001.

                             

   _________________________________

      




   Shirley A. DeBose, Clerk
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� During "preliminary matters," the employer petitioned to strike the employee's witness list and objected to our three hour allocation for each party to present its case.  The petition to strike was denied and the objection to the three hour allocation was noted, but denied.  
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