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[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

EDITH A. GARCIA, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

TRIDENT SEAFOODS CORPORATION,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                  Insurer,

                                                            Defendant.
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          FINAL

          DECISION AND ORDER

        AWCB Case No.  199613293
        AWCB Decision No.  01-0021

         Filed with AWCB Anchorage, Alaska

         on November  8,  2001


We heard this matter at Anchorage, Alaska on August 21, 2001.  The employee appeared, represented by attorney William Erwin.  Attorney Michael Barcott represented the employer.  We kept the record open to allow the parties an opportunity to file a “no-show” bill and related documentation.  We received the documentation on August 28, 2001.  On September 10, 2001 the employee filed additional documents, without Mr. Erwin’s knowledge.  After consulting with both counsel, we closed the record on October 11, 2001 when we next met after consulting with counsel.  


ISSUES
1. Whether the employee is permanently totally disabled (PTD).

2. Whether the employee must reimburse the employer for a “no-show” fee. 


SUMMARY OF THE EVIDENCE

According to the July 14, 1996 report of occupational injury or illness, the employee injured her left ankle and lower leg on July 8, 1996 while working for the employer as a seafood processor.  The employee described in her report of injury:  I was “walking to break area.  The cover was left off the ultilidor and I did not notice and I fell” in.  


The employee made a brief attempt at a return to work, which proved unsuccessful.  Eventually, the employee returned to the Bay Area, California.  In response to an inquiry from the employer’s adjuster, Richard Gravina, M.D., summarized the employee’s treatment and diagnoses since her injury, in his September 14, 1998 letter.  The letter summarizes:  


As outlined above and the previous correspondence of February 24, 1998, Ms. Edith Garcia was involved in an accident in the course of her work duties on 7/8/96.  Specifically, she indicates that she fell into a hole resulting in a twisting maneuver of the left ankle.

Thereafter she developed a "superficial cellulitis, contusion tibia" and was treated with antibiotics with resolution of the symptomatology.

Her symptomatology improved transiently and therefore she was released to work "at her request" by Dr. John Dunn on July 19, 1996.

Upon returning to employment, however, she developed increasing pain in the left foot associated with sweating, discoloration and an abnormal sweating pattern.

She, therefore, was assessed by Dr. E. Barreras whose diagnosis as of 10/16/96 was "early reflex sympathetic dystrophy”.

Dr. Barreras treated her thereafter with sympathetic blocks, betablockers, diuretics and rest for reflex sympathetic dystrophy.

When she was assessed in this office on February 23, 1998, the diagnosis of reflex sympathetic dystrophy was quantified by vascular mottling of the foot, diffuse edema extending to the calf, marked decrease temperature of the left foot, and an increase in pain precipitated by external stimuli such as touching.

Currently, her physical findings are essentially unchanged with the exception of the lack of vascular mottling at this time.

Her syndrome remains consistent with minimally controlled reflex sympathetic dystrophy.

It is, therefore, recommended that she consult the Stanford Reflex Sympathetic Dystrophy Service and be given a new AFO brace as suggested by Dr. Barreras.

Specifically, it is recommended that she undergo treatment at Stanford University for four months. Her syndrome at that time will be permanent and stationary. A disability assessment thereafter may be of value.

In summary, Ms. Edith Garcia continues to report persistent symptomatology consistent with reflex sympathetic dystrophy. The recommendation of her treating physician Dr. Esly Barreras of a specialty consultation at Stanford University RSD Clinic appears to be reasonable.  It is estimated she will require four months of treatment at that facility after which her syndrome should be permanent and stationary.  


The employee participated in the Stanford pain program from April 26, 1999 through June 4, 1999.  Subsequently, she came under the care of Robert Allen, M.D.  (Dr. Allen, May 26, 2000 dep. at 24).  Dr. Allen stated:  “she ha(s) a clear diagnosis of a disorder known as reflex sympathetic dystrophy” or RSD, from the knee down to the toes.  (Id. at 8).  At page 13 of his deposition, Dr. Allen testified:


Well, this is a chronic pain condition.  There is no cure for this problem.  She’ll continue to have the symptoms.  The symptoms will wax and wane in terms of their severity, the intensity of the pain is related to the nervous system and the functioning of the nervous system.  And the patients don’t have much control over what the nervous system is going to do.  The only thing we can do is try to teach them how to manage it and minimize tit the level of stress and anxiety, which always makes this condition worse in the terms of activating the nervous system.  The potential concerns are, because this is a nervous system disease, the nervous system being connected, patients can develop symptoms in other extremities.  Fortunately for her at this stage she’s not developing these symptoms in the other extremity, or the other leg or the upper extremities.  But about 30 percent of the population with this diagnosis can develop that.  But I would say her condition is essentially maximized in terms of improvement.  


Dr. Allen opined the employee would have the physical capacities and ability to return to work in a sedentary position, with modifications.  The work environment would require flexibility regarding allowing the employee to move as her condition requires (standing and sitting intermittently).  (Id. at 27).  Dr. Allen knew the employee was in the vocational reemployment process.  


Dr. Allen sees the employee approximately every other month, and primarily treats the employee with medications. Dr. Allen listed the following medications:  Neurontin for control of seizure disorders and hyper sensitivity;  Mexitil, a membrane stabilizer;  Trazedone, for sleep assistance;  Effexor, to help reduce depression;  Bactricin, a muscle relaxant;  Prevacid, to help prevent stomach irritation;  and Surcrafate, to coat the stomach to prevent irritation.  (Id. at 24 - 26).  In addition to anti-depressants, Dr. Allen has referred the employee to Kimeron Hardin, Ph.D., a psychologist.


In his May 23, 2001 deposition, Dr. Hardin testified he first saw the employee on June 17, 1999, on referral from Dr. Allen, for depression related to her RSD pain.  (Dr. Hardin dep. at 6 - 7).  Dr. Hardin has specialized in pain management therapy for 11 years. (Id. at 14). Dr. Hardin knew the employee was also simultaneously treating with counselors for a recent incident of sexual abuse, however he only treated the pain management issues.  Regarding the cause of the employee’s depression, Dr. Hardin testified:  “It appeared to be related to continuing pain, disability, her sense of being stressed by multiple factors, including the multiple systems that she was interacting with at the time:  Medical system, legal system, Workers’ Comp.  She was pretty overwhelmed by all that.”  (Id. at 9 - 10).  


In particular, Dr. Hardin believes the employee perceives difficulty with the workers’ compensation system.  


She honestly feels embattled, you know, by the system.  And we spent a very significant portion of most sessions discussing how she fees that there have been multiple delays in receiving her checks and getting benefits, and those kind of things.  And she at some point began to identify that there’s some kind of organized intentional – you know, intent to make it difficult for her.  So she perceived herself engaged in a battle with the system to get what she needed.  

(Id. at 19).


When the employee became frustrated with the workers’ compensation system, she behaved in a something self-destructive manner, for instance, stopping her RSD treatment, or she spoke of suicide.  (Id. at 26).  Dr. Hardin contemplated recommending the employee be placed on an inpatient basis for suicidal ideation on March 31, 2000.  The employer pre-authorized this recommended treatment.  Nonetheless, treatment continued on an out-patient basis.  (Id. at 29 - 30).  


On May 14, 2001, Dr. Hardin had the employee involuntarily hospitalized on an inpatient basis, based on the employee’s suicide threats.  The employee was apparently frustrated by the reemployment process, her compensation claim, Drs. Allen and Hardin’s care, her continuing pain and RSD condition.  The employer’s adjuster pre-authorized the employee’s hospitalization. (Id. at 40 - 43).


When Dr. Hardin was asked:  “Is it fair to say from the pain management perspective, until her various legal cases are closed, it’s not possible to tell how she’s going to do ultimately?” he responded:  “I would say that that’s a fair statement, actually.” (Id. at 31).


Q.
Do you have an opinion, or have you formed an opinion, whether she would be employable in a sedentary occupation either now or at the conclusion of all these legal systems?


A.
Certainly not now.  I do believe that she is bright, probably brighter than most people give her credit for.  I’m an optimist, and I do think that her intelligence alone should give her some kind of employable opportunity.


Q.
The best chance to assess that is after this is all completed?


A.
I firmly believe that.  

(Id. at 47).


After our August 21, 2001 hearing, the employee treated again with Dr. Hardin.  In a September 10, 2001 letter, Dr. Hardin wrote:  


During our last individual psychotherapy session, which was following her trip to Alaska, Ms. Garcia was very upset at what she perceived as a distressing use of my psychotherapy notes against her during her testimony.  She was not only upset by the process, but implied that specific interpretations were made of my therapy process notes that were very upsetting to her.  The use of my notes in this way is clearly inappropriate, not intended for this use and may be ultimately harmful to my ability to provide quality psychotherapy services.  She provided me with specific interpretations on several issues that she remembers and since I was not there to clarify my original meaning, I would like to take the opportunity to do so now. 


For clarification purposes, on many occasions, I have discussed the impact of the stress on her of dealing with her injury, the loss of function, the constant leg pain and her grief/fears about her future physical, emotional and vocational status. I believe that she has developed a significant distrust as well for authority figures, which has been compounded by what she perceives as difficulties with the Workers’ Compensation  system.  For example, she regularly complains that checks to her are delayed, etc. or that certain travel mileage has been denied, etc.  The events tend to create a simultaneous increase in anger and feelings of despair, which in turn have a significant and negative impact on her pain condition.  One of our goals has been to help her learn to mediate the effects of stress on her pain condition (Reflex Sympathetic Dystrophy) through cognitive behavioral technique training, biofeedback therapy, and other stress strategies.  While she has been inconsistently successful in managing the effects of stress internally, I have talked to her many times about the likelihood that settling her case, one way or the other, would likely have a beneficial impact on her pain condition simply by the fact that she will have fewer stressors to manage in her life.  This does not mean that her pain condition will “go away” or that she is malingering, or that she will necessarily be any less functionally disabled.  What it does mean is that the quality of her life will likely improve once she no longer has to deal with larger, slow-moving systems or the legal process.  I have observed  this phenomenon in many of my clients who have been similarly injured and have found this process equally as distressing.  


Lastly, I want to say that I believe Ms. Garcia does indeed have a verifiable injury to her left foot and leg and that she does indeed have Complex Regional Pain Syndrome (also known as Reflex Sympathetic Dystrophy).  I have worked in pain management for over 11 years in a variety of settings and have worked directly with CRPS/RSD patients through most of that time.  I communicate regularly with Ms. Garcia’s physical therapists (past and present) and with her physician, Dr. Robert Allen, and I have no doubt based on my observations of her and my communications with them that she does indeed have this disorder.  At this time, there does not appear to be a cure for this condition.  In my experience, the best strategy at this point is medical management of the pain with medications, continued use of the affected limb despite the pain (through supervised physical therapy and exercise), and psychotherapy to assist with emotional adjustment to living with chronic pain and loss of function on an as-needed basis.  


In his June 5, 2000 deposition, the Gerald Keane, M.D., testified regarding his treatment of the employee’s RSD condition.  Regarding restrictions he would place on the employee’s return to work, Dr. Keane testified at page 21:


Well, as I’ve mentioned before I haven’t seen her in oh, probably over a year and a half, and so I don’t – It could be unfair to Ms. Garcia for . . . to the defendant in this case if I start telling you that I know now.  I mean, the – the restrictions that I had on her when I – when she left me in October of 1999 as I thought at that point she was temporarily totally disabled.  In other words she was not in a position to take any employment.  I think if she has stabilized in terms of her symptoms and her pain medication, then the kind of work that might be an option for her would be clearly sedentary as in she’s not be able to handle a job walking around. 


In her July 25, 2001 Progress Report, Vocational Rehabilitation Specialist, Sharon Taschenberg, M.D., C.R.C., C.D.M.S., recommended:


Efforts to-date to involve Ms. Garcia in a reemployment plan have not met with success, as Ms. Garcia does not believe she is medically ready to consider a return to work.  She has referred me to her medical providers to support her self-assessment.  Ms. Garcia has also not been responsive to my telephone calls, and any further attempts to involve her in the vocational rehabilitation process would appear to be futile at this time.  When and if Ms. Garcia is ready to return to work, I remain available to assist her.  In the event Ms. Garcia is not ready to participate in the development of a reemployment plan by the September 28, 2001 next reporting date, casefile closure will be recommended at that time.


The employee seeks a determination that she is now PTD.  The pain from her RSD, or severe regional pain syndrome, in her left leg never goes away and is “extremely crippling” in this matter.  She has attempted retraining twice and failed.  The employee asserts there is no known treatment, and no know cure for RSD.  The employee argues that any job the employee may be able to return to would be odd-lot, and under these circumstances, she should be found to be PTD “for the foreseeable future.”  


The employer avers the facts are not in dispute in this case, but denies the employee is PTD.  The employer has paid, and continues to pay all the employee’s medical and time-loss benefits.  The employer asserts, relying on Drs. Hardin and Allen, that the employee needs to return work, and bring this case and other litigation to a conclusion.  The employer acknowledges the employee is a bright individual, who has obtained a teaching certificate in Mexico, and is college educated.  The employer argues that the employee’s condition is not permanent because she will improve once this litigation is over.  


The employer also asserts it should recover of the $400.00 “no-show” fee it paid when the employee failed to attend a properly noticed employer’s medical evaluation (EME).  In a letter to Mr. Erwin dated February 2, 2000, the employer advised Mr. Erwin that the employee was been scheduled for an EME on March 3, 2000, at 3:00 o’clock p.m.  In its February 24, 2000 letter, the employer reminded Mr. Erwin of the March 3, 2000 EME.  


Mr. Erwin provided the Board with a copy of the envelope in which he mailed the employer’s February 24, 2000 letter to the employee.  It bears a postmark from Anchorage for the month of February, but the actual date is indiscernible.  In a “fax” dated March 14, 2000, the employee requested the EME be rescheduled, as she did not receive the letter forwarded by Mr. Erwin until March 10, 2000.  In a March 11, 2000 letter, the employee wrote to the employer’s counsel:  


The appt. scheduled for March 3rd, 2000 at 3:00 p.m. at Dr. Gravina’s office was cancelled.  I just received the notification on Friday –10- 20,000.  Would you please reschedule. My phone number is . . . I am notifying all parties regarding this late information by my lawyer Mr. W. Erwin.  


The employer rescheduled its EME and the employee was evaluated by Dr. Gravina on March 30, 2000.  On March 6, 2000, Dr. Gravina’s office generated a $400.00 bill for the cancellation fee.  The employer paid this bill, and seeks to recover the charge from the employee’s ongoing time-loss benefits, as allowed under 8 AAC 45.090(g)(2)(A) and AS 23.30.155(j).  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.180 provides in pertinent part:  “In case of total disability adjudged to be permanent 80 percent of the injured employee’s spendable weekly wages shall be paid to the employee during the continuance of the total disability.” AS 23.30.120(a)(1) provides in pertinent part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter.”  The presumption also applies to claims that the work aggravated, accelerated or combined with a preexisting condition to produce a disability or need for medical treatment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  Furthermore, in claims based on highly technical medical considerations, medical evidence is needed to make the work connection.  Id., 316. The presumption can also attach with a work-related aggravation/ acceleration context without a specific event.  Providence Washington Ins. Co. v. Bonner, 680 P.2d 96 (Alaska 1984).  


Application of the presumption is a three-step process.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  An employee must establish a "preliminary link" between the claimed conditions and his work.  For the purpose of determining whether the preliminary link between work and the claimed conditions has been attached, we do not assess the credibility of witnesses.  Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989);  Hoover v. Westbrook, AWCB Decision No.  97-0221 (November 3, 1997).  The claimed condition is then compensable if the work is a substantial factor in bringing it about.  Burgess, 317.  The work is a substantial factor if:  (1)  the condition would not have occurred at the time it did, in the way it did, or to the degree it did but for the work and (2) reasonable people regard the work as a cause of the condition and attach responsibility to it.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).


The employer must then rebut the presumption by producing substantial evidence the conditions are not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  The Grainger court also explained that there are two possible ways to overcome the presumption: (1) produce substantial evidence which provides an alternative explanation which, if accepted, would exclude the work as the cause of the conditions; or (2) directly eliminate any reasonable possibility the work was a factor in causing the condition.  The same standard used to determine whether medical evidence is necessary to establish the preliminary link is also necessary to overcome it.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  An employer may rebut the presumption of compensability by presenting expert medical opinion evidence the work was probably not a cause of the claimed condition.  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  Evidence used to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.  Wolfer, at 869.  Medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's claimed condition without ruling out its work-relatedness.  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993).


If the presumption is rebutted, the employee must then prove, by a preponderance of the evidence, her work was a substantial factor which brings about the condition or aggravates a preexisting ailment.  Wolfer, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, [s]he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 


Applying the presumption analysis described above to the evidence in this claim, we find the presumption that the employee is PTD has not attached.  We find, based on the complexity of the diagnoses, and the interplay between the physical and psychological components of the employee’s condition, that this claim is based on highly technical medical considerations.  Thus, medical evidence is needed to make the work connection.  


We find the record is void of any evidence that supports a finding that the employee is permanently disabled.  To the contrary, all the doctors agree that the employee’s conditions (both psychologically and physically) will improve once the litigation is concluded.  We recognize this appears to create a “catch 22” situation, but we find that while there is a delicate psychological component to this case, the employee’s condition can not by definition be permanent when resolution of her litigation is within her control.  We note the employee continues to receive medical and temporary total disability benefits which are paid at the same rate as PTD benefits would be paid.  Because we find the employee has not attached the presumption, based on the entire medical record that she is permanently disabled (at least at this time), we deny and dismiss her claim. 


Even if had we found sufficient evidence to attach the presumption with her own testimony, we would reach the same conclusion.  We find the employer would rebut the presumption that the employee’s condition is not permanent with the opinions of Drs. Hardin, Allen, and Gravina that the employee will likely improve once the litigation process has concluded. 


The same evidence used to rebut the presumption, when reviewing the record as whole, (to determine whether the employee has proved her claim by a preponderance of the evidence), overwhelming shows she is not permanently disabled. 


In Alaska International Constructions v. Kinter, 755 P.2d 1103, 1104 (Alaska 1988), our Supreme Court defined “permanent” as follows:  “A condition that, according to available medical opinion, will not improve during the claimant’s lifetime is deemed a permanent one.  If its duration is merely uncertain, it cannot be found to be permanent.”  All of the medical evidence in this case contemplates improvement in the employee’s condition.  We cannot find she is “permanently” disabled (at this juncture), based on the definition in Kinter.  Accordingly, the employee’s claim for permanent total disability is denied and dismissed. 


Regarding the employer’s petition for recovery of the “no-show” fee, we find the employer may recover the $400.00 fee from any future award of attorney’s fees that may be awarded to Mr. Erwin, but not from the employee’s TTD benefits.  In Gerald v. Randy’s Glass, AWCB Decision No. 01-0193 (October 4, 2001), the Board was faced with a very similar situation.
  After communications failed
 between the employee and Mr. Erwin, the employee was not notified of an EME.  The panel in Gerald allowed a 100% offset under AS 23.30.155(j), but ordered that the only “compensation” from which it could be recovered was future attorney’s fees that may be paid to Mr. Erwin.  


An employer has the right to have an injured worker medically evaluated. AS 23.30.095(e). Our regulations provide a mechanism by which employers may be reimbursed when injured workers fail to attend independent medical evaluations without good cause. 8 AAC 45.090(g) provides: 
   If an employee does not attend an examination scheduled in accordance with AS 23.30.095(e), AS 23.30.095(k), AS 23.30.110(g), or this section, 

(1) the employer will pay the physician's fee, if any, for the missed examination; and 

(2) upon petition by a party and after a hearing, the board will determine whether good cause existed for the employee not attending the examination; in determining whether good cause existed, the board will consider when notice was given that the employee would not attend, the reason for not attending, the willfulness of the conduct, any extenuating circumstances, and any other relevant facts for missing the examination; if the board finds 

(A) good cause for not attending the examination did not exist, the employee's compensation will be reduced in accordance with AS 23.30.155(j) to reimburse the employer the physician's fee and other expenses for the unattended examination; or 

(B) good cause for not attending the examination did exist, the physician's fee and other expenses for the unattended examination is the employer's responsibility.

In the present case, we have no evidence to rebut the employee’s testimony that she did not receive notice of the March 3, 2000 EME until after it had been scheduled.  We find she immediately (as well as willingly and pleasantly) requested the EME be rescheduled.  We find she was cooperative with the employer’s March 30, 2000 evaluation.  


Nonetheless, we do not find this to be good cause for missing the March 3, 2000 EME.  We find the employer unnecessarily incurred a $400.00 cancellation fee.  However, as in Gerald, we find this was no fault of the employee, but based on a lack of timely communication with Mr. Erwin.  We will only permit the employer to recover its cancellation fee from compensation paid in the form of any future award of attorney’s fees paid to Mr. Erwin.  We conclude the employer may recover up to $400.00 from any future award of attorney’s fees paid to Mr. Erwin. 


ORDER
1. The employee’s claim for a determination that she is permanently totally disabled is denied and dismissed.

2. The employer may recover up to $400.00 from any future award of attorney’s fees paid to Mr. Erwin.


Dated at Anchorage, Alaska this 8th day of November, 2001.







ALASKA WORKERS' COMPENSATION BOARD
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S. T. Hagedorn, Member
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Harriet Lawlor, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of EDITH A. GARCIA employee / applicant; v. TRIDENT SEAFOODS CORPORATION, employer; ALASKA NATIONAL INS. CO., insurer / defendants; Case No. 199613293; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 8th day of November, 2001.

                             

   _________________________________

      




   Shirley A. DeBose, Clerk
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� This decision actually involved the same counsel for the employee and counsel from this employer’s chosen firm.  


� (Intentionally blank). 
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