DARLA K. WYNNE  v. ALASKA, STATE OF
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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

DARLA K. WYNNE, 

                                                  Employee, 

                                                    Respondent,

                                                   v. 

ALASKA, STATE OF (ADM)(FPH),

                   (Self-insured)        Employer,

                                                    Respondent.

                                                   v. 

INTERIOR AMBULANCE SERVICE,

                                                  Employer,

                                                   and

ALASKA NATIONAL INSURANCE CO.

                                                  Insurer,

                                                     Petitioners.
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       DECISION AND ORDER

      AWCB Case Nos.  199517162 &

                                      199605434
      AWCB Decision No.  01-0027

       Filed with AWCB Fairbanks, Alaska 

       on February 15, 2001


We heard the petitioners’ request for an award of attorney fees on the written record on  February 1, 2001, in Fairbanks, Alaska.  Assistant Attorney General Paul Lisankie represented the employer State of Alaska, Fairbanks Pioneer Home (Pioneer Home); Attorney Michael McConahy represented the employer Interior Ambulance Service and its insurer Alaska National Insurance (Interior Ambulance); and the employee represented herself.  We closed the record at the time of our deliberations on February 1, 2001, following review of the written arguments submitted.


ISSUE

Whether Pioneer Home is responsible for repayment of Interior Ambulance’s attorney fees and costs in accord with AS 23.30.155(d).


SUMMARY OF THE EVIDENCE

The employee injured her back lifting a patient, while working as a certified nurse’s aide for Pioneer Home on August 23, 1995.  The employee filed an injury report, and Pioneer Home initially accepted the compensability of her injury, providing temporary total disability (TTD) benefits from February 19, 1996 through February 23, 1996, and medical benefits.  On April 4, 1996, Pioneer Home filed a Controversion Notice, denying benefits from February 29, 1996, under the “last injurious exposure” rule, based on an alleged lifting re-injury of the employee’s back on that date, while she was working as a volunteer for Interior Ambulance.  Pioneer Home deposed the employee’s treating physician, Joan Thomas, M.D., on February 4, 1998.  In her deposition, Dr. Thomas testified the employee’s back injury at Interior Ambulance had aggravated her condition.  


The employee filed an Application for Adjustment of Claim against the Pioneer Home on April 12, 1996, claiming TTD benefits from February 24, 1996 though April 2, 1996, medical benefits, a penalty, and reimbursement of her annual and sick leave.  On July 14, 1998, the employee filed a Petition to Join Interior Ambulance and the prehearing conference summary, dated August 27, 1999, reflects that Interior Ambulance was joined as a party to the claim.  

The employee testified at the November 10, 1999 hearing that her injury at Interior Ambulance was minor and that she did not believe Interior Ambulance should be found liable.   Pioneer Home contended Dr. Thomas’s opinion squarely contradicts the employee’s opinion concerning whether or not she aggravated her injury while working with Interior Ambulance.  Interior Ambulance contended Dr. Thomas’ opinion should be discounted because she did not give an accurate recitation of the employee’s history in the medical report, and because her opinion is biased, given that she is also the medical director for Pioneer Home.  Interior Ambulance also relied, in part, on a March 9, 1996 medical report of Carl Unsiker, M.D., specifically mentioning an injury at Pioneer Home.


After reviewing the evidence, in our December 15, 1999 Decision and Order (AWCB No. 99-0257), at pages four and five, we stated as follows:


Based on the foregoing, we find, at most, the employee’s work for Interior Ambulance was a temporary aggravation and was not a substantial factor in her ongoing condition; we find any aggravation ended on or before the date of Dr. Unsiker’s March 9, 1996 report.  Therefore, with respect to the employee’s claim for ongoing treatment and associated benefits, we find, by a preponderance of the evidence, the claim against Interior Ambulance must be denied and dismissed.  Concerning any claim for benefits arising from a temporary aggravation of the employee’s condition while working for Interior Ambulance, we direct the parties to privately resolve this issue.  We reserve jurisdiction to resolve disputes.


Next, we must use the presumption analysis in determining whether the employee has a claim against the Pioneer Home.  Based on the employee’s testimony and the medical records, we find the employee has raised a presumption of compensability against the Pioneer Home.  Based on Dr. Thomas’ testimony the employee aggravated her condition working for Interior Ambulance, we find the Pioneer Home has presented substantial evidence to overcome the presumption.  Accordingly, we find the employee must prove her claim against the Pioneer Home by a preponderance of the evidence.  Based on the evidence cited above, including the medical reports of Drs. Unsiker and Thomas, and on the employee’s credible testimony, we find the employee was injured while working for the Pioneer Home, and that this injury is a substantial factor in her ongoing disability.  As to the specific benefits owed to the employee, we direct the parties to privately resolve these issues.  We reserve jurisdiction to resolve any remaining disputes.


On January 24, 2000, Interior Ambulance requested reimbursement of its attorney's fees and costs from the Pioneer Home pursuant to AS 23.30.155(d). Interior Ambulance's counsel swore by affidavit that the attorney's fees and costs were actually and necessarily incurred in Interior Ambulance's defense, and that they totaled $10,822.41, as of January 24, 2000. On April 26, 2000, Interior Ambulance filed a Supplemental Affidavit specifically detailing that its fees and costs actually and necessarily incurred, as of that date, totaled $11,072.14. 0


Pioneer Home asserts Interior Ambulance is not entitled to reimbursement of the requested fees under subsection .155(d).  Specifically, Pioneer Home asserts Interior Ambulance did not comply with the directions in the December 15, 1999 Decision and Order requiring an attempt to privately resolve the dispute and that no final determination of liability has been made.


Additionally, Pioneer Home asserts more than half of the attorney fees sought by Interior Ambulance are attributable to issues Interior Ambulance raised that were not directly related to the Board's determination of liability under the last injurious exposure rule.  Therefore, Pioneer Home reasons, those fees and costs should not be reimbursable under subsection .155(d). Particularly, Pioneer Home refers the Board to it's November 1, 1999 interlocutory Decision and Order (AWCB No. 99-0219) in which Interior Ambulance did not prevail on certain issues, including its petition to dismiss.

FINDINGS OF FACT AND CONCLUSIONS OF LAW


AS 23.30.155(d) provides, in pertinent part, that:

... When payment of temporary disability benefits is controverted solely on the grounds that another employer or another insurer of the same employer may be responsible for all or a portion of the benefits, the most recent employer or insurer who is party to the claim and who may be liable shall make the payments during the pendency of the dispute. When a final determination of liability is made, any reimbursement required, including interest at the statutory rate, and all costs and attorneys' fees incurred by the prevailing employer, shall be made within 14 days of the determination.


In Bouse v. Fireman's Fund, 932 P.2d 222 (Alaska 1997), the non-prevailing insurer was ordered to reimburse the prevailing insurer's attorney fees and costs in a last injurious exposure case. The court rejected the argument that a prevailing employer/insurer is entitled to attorney fees and costs under AS 23.30.155(d) only where the non-prevailing employer/insurer controverted on the "sole" ground that another employer/insurer was liable. The court held that the last two sentences of AS 23.30.155(d) must be read independently of each other:


[T]he sentence containing the word “solely” is intended to ensure the worker receives benefits to which he/she is clearly entitled regardless of which insurer ultimately pays and to limit such automatic payment to situations where it is clear that at least one employer or insurer will be liable. . . .  [T]he attorney's fees clause is included to discourage insurers from trying to join other insurers with little evidence against them in hopes of a “nuisance action” settlement. . . .


The last sentence of AS 12.30.055(d) stands independently of all other sentences. Although both of the relevant sentences deal with the last injurious exposure rule, they address different issues. The “solely" sentence is there to guarantee benefits to injured employees. The last sentence is there to provide reimbursement, including attorney's fees, to the insurer who prevails. 

Id., pp. 240-241.


In Bray v. Unalaska, AWCB No. 98-0265 (October 21, 1998), the Board panel found that AS 23.30.155(d) provides for an award of "actual" attorney's fees and costs. The panel stated:

In a LIE case, AS 23.30.155(d) does not require us to make a determination of "reasonableness" as to the prevailing parties' fees and costs. We are only required to make a determination of the fees and costs actually incurred. Therefore, pursuant to AS 23.30.155(d), we find all of the attorney fees and legal costs incurred by CIGNA, as set forth in its detailed affidavit, shall be paid by ANIC. We will award the entire amount in fees and costs requested by CIGNA.


In Williams v. Polar Mining, AWCB No. 99-0090 (April 21, 1999) and Anderson v. K Mart, AWCB No. 98-0064 (March 23, 1998), the prevailing employer was brought into the case by the employee, but recovered its actual attorney's fees and costs from the non-prevailing employer. The Board panels in both cases merely stated that "AS 23.30.155(d) requires the award of attorney fees and costs to the prevailing employer in a last injurious exposure dispute." Id. In Fox v. Aurora, AWCB No. 98-0007 (January 11, 1999), the Board panel ordered the non-prevailing employer to "pay the employee's workers' compensation benefits. . . . reimburse all others who have advanced payments to, or on behalf of, the employee . . . [and] pay all attorney's fees and costs in accord with AS 23.30.155(d)."


In this case, we rejected Pioneer Home's argument that Interior Ambulance was liable for paying all of the February 28 through April 2, 1996 period of TTD the employee sought in her claim, as amended at prehearing conferences.  Nevertheless, we left open the question of which employer was liable for the earliest portion of that period (February 28 through March 9, 1996). Pioneer Home paid the entire amount to the employee although the employers have not met to resolve that question of liability concerning the earlier period.


Upon reviewing the record, we find Interior Ambulance was joined as a party on August 27, 1998.  Nearly a year later, Interior Ambulance undertook activities aimed at avoiding its participation in a hearing to adjudicate liability for the employee's claimed benefits under the “last injurious exposure" rule. Upon review of the Interior Ambulance affidavit of attorney fees, we note at least approximately 34.8 hours of time between August 3 and November 2, 1999 were devoted to those efforts.


Interior Ambulance eventually demanded a hearing, held on October 14, 1999, which resulted in the Board's November 1, 1999 Interlocutory Decision and Order. In it, the Board denied Interior Ambulance's requests to have the employee's claim dismissed, to have itself dismissed as a party, and to obtain Board approval of a Compromise and Release agreement that was not agreed to by Pioneer Home.  Therefore, we find Interior Ambulance did not prevail on any of the issues presented, serving only to delay the Board’s hearing on liability under the "last injurious exposure” rule.


In making an award of attorney fees in last injurious exposure rule cases, we have recognized two legislative goals: to discourage litigation over competing employers’ liability and to make sure that the injured worker gets timely paid benefits. Grady v. Harding Lawson Associates,  AWCB No. 18-0102 (April 23, 1998).
 Toward that end, we are empowered to award all costs and attorneys' fees incurred by the prevailing employer.
  Based upon prior Board decisions,
 all fees directly incurred in determining liability, under the "last injurious exposure" rule, may be reimbursable.


The question here is how should section .155 be construed concerning fees for efforts not directly related to the determination of liability. Here, Pioneer Home asserts that, rather than "making sure the injured worker got paid," certain activities by Interior Ambulance delayed that result and potentially jeopardized the employee's recovery.


Pioneer Home further contends that "all costs and attorney fees incurred by the prevailing employer" should be construed to exclude fees other than those directly related to obtaining the determination of liability, upon which the employer must have prevailed to obtain reimbursement. Upon reviewing the record and case law recited above, we find the legislative goal of making sure an injured employee receives benefits is paramount. As illustrated by this case, reimbursing fees not directly related to obtaining a determination of liability will serve to encourage future employers to act in ways delaying and even jeopardizing the injured employee's receipt of benefits.




In this case, we have not evaluated the Interior Ambulance attorney fee request, based on a reasonableness standard (although we note this entire dispute involves a comparatively minimal amount of benefits). Nevertheless, we conclude the legislature did not restrict our ability to limit payment of fees under section .155(d) to those that are directly related to the substance of liability determination.  We routinely enforce such a restriction under the provisions of AS 23.30.145.  


Therefore, we conclude the correct construction of "all costs and attorneys' fees incurred,” as applied to the unique facts of this case, requires reimbursement of only those costs and fees directly incurred by Interior Ambulance in prevailing on the limited question of the employer's liability under the "last injurious exposure" rule.  Consequently, we will award Interior Ambulance's request for reimbursement for fees and costs expended during Interior Ambulance's litigation of those issues directly related to the determination of liability under the "'last injurious exposure” rule.  In all other respects, Interior Ambulance’s request for an award of attorney fees and costs is denied.


We have found Interior Ambulance did not prevail on those issues presented at the hearing of October 14, 1999.  We also find those fees do not represent services directly incurred to become a "prevailing employer” through litigating a determination of liability under “the last injurious, exposure” rule. 


We direct the parties to meet and agree on the appropriate attorney fees and costs to be paid in accord with this decision.  We also direct the parties again to meet and determine Interior Ambulance’s unresolved share of TTD liability during the period of February 20 through March 9, 1996.  We reserve jurisdiction to resolve disputes.

ORDER

Pioneer Home shall pay Interior Ambulance its attorney fees and costs incurred in determining its liability under the last injurious exposure rule, in accord with this decision, reduced by an offset in the amount of Interior Ambulance’s liability for TTD paid by Pioneer Home covering the period of February 28 through March 9, 1996. We reserve jurisdiction to resolve disputes.


Dated at Fairbanks, Alaska this   15th day of February, 2001.







ALASKA WORKERS' COMPENSATION BOARD
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Fred Brown, 
Designated Chairman
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John Giuchici, Member







________________________________________                                  






Dorothy Bradshaw, Member


If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

     
If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
        APPEAL PROCEDURES


This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of DARLA K. WYNNE employee / respondent; v. ALASKA, STATE OF (ADM)(FPH), (self-insured) employer / repondent; Interior Ambulance Service, employer; and Alaska National Insurance Co., insurer / petitioners; Case Nos. 199517162 & 199605434; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this _15th day of February, 2001.

 






______________________________________

                            




Lora J. Eddy, Clerk
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� The Board panel summarized the section's legislative history at page three: "The testimony [presented to the Legislature] suggests the legislation was to make sure the injured worker got paid when a dispute arose over which insurer or employer is liable. To discourage litigation, when the liability is ultimately determined, the attorney's fee incurred by the prevailing party would be reimbursed by the other employer."





� Pioneer Home does not ask the panel to address the reasonableness of the Interior Ambulance attorney fees and costs. Rather, it asks the panel to construe the phrase in section .155(d) "all costs and attorneys, fees incurred by the prevailing employer." The aim of any statutory construction is to adopt the rule of law "that is most persuasive in light of precedent, reason, and policy." Irvine v. Glacier General Construction, 984 P.2d 1103, 1105 n. 1 (Alaska 1999).





� In prior decisions, such as Bray v. City of Unalaska, AWCB Decision No. 98-0265 (October 21, 1998), the Board panel rejected invitations to read a "reasonableness" standard into section .155 (d). In its reconsideration decision, the Bray panel noted that it had based its construction upon several factors. AWCB No. 99-0013 (January 19, 1999).  The factors included the absence of a reasonableness standard within the text of section .155(d), the conclusion that the absence was intended by the legislature in light of the language incorporated in section .145(b), and the slight legislative history regarding section .155(d) it had considered in a previous decision. 


	





� See Souse v. Fireman's Fund ins. Co., 932 P.2d 222 (Alaska 1997). (When the latter employer asserts another basis for controversion, the employer can avoid paying TTD during the pendency of the dispute without sacrificing its ability to seek reimbursement of fees and costs.)  See, also, Peek v. SKW/Clinton 855 P.2d 415, 418 (Alaska 1993). (Providing that a prior employer may still avoid liability under the "last injurious exposure" rule by pointing to the "empty seat" of a latter employer released through a settlement.)
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