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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             Juneau, Alaska 99802-5512

JACKIE L. COWEN, 

                                                  Employee, 

                                                            Applicant

                                                   v. 

WAL-MART,

                                                  Employer,

                                                   and 

INSURANCE CO OF STATE PA,

                                                  Insurer,

                                                            Defendants.
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)
       INTERLOCUTORY

       DECISION AND ORDER

      AWCB Case No.  200005886
      AWCB Decision No.  01-0028

       Filed with AWCB Anchorage, Alaska 

       on February 16, 2001

We heard the employee’s petition for a second independent medical examination (SIME) on January 31, 2001 in Anchorage, Alaska.  Attorney Robert A. Rehbock represented the employee.  Attorney Robert L. Griffin represented the employer.  We closed the record at the conclusion of the hearing.
ISSUE


Whether to order an SIME under either AS 23.30.095(k).


SUMMARY OF THE EVIDENCE

The employee is a Direct to Store Delivery Associate for the employer at Wal-Mart in Anchorage.  The employee’s job duties include pulling out boxes from pallets and taking out and counting merchandise from boxes. On March 1, 2000, the employee experienced trauma to her left breast when she lifted boxes while working for the employer.  Days later, the employee noticed her left breast changed in size. She reported her condition to the employer who in turn filed a Report of Occupational Injury or Illness on March 3, 2000.  


The employee sought care from her family physician, Derek Hagen, D.O. and from Sara Troxel, M.D. for surgery.  Dr. Troxel’s March 6, 2000 medical assessment of the employee indicated leakage and deflation of her left breast implant.  A mammogram confirmed Dr. Troxel’s assessment.  Since Dr. Troxel was going on vacation and would not be available to do the necessary post-surgery after care, she referred the employee to Greg Siegfried, M.D.  


The employee visited Dr. Siegfried on March 14, 2000.  Dr. Siegrfied discussed with the employee plans for the removal and replacement of the breast implant.  The employer’s adjuster, Wilton Adjustment Service, Inc., sent Dr. Siegfried a questionnaire dated March 17, 2000.  The questionnaire asked whether it was possible or probable that lifting boxes of merchandise and bumping the boxes against the breast could cause an implant to deflate.  Dr. Siegfried’s response was no.  Additionally, Dr. Siegfried indicated the employee could go back to work prior to the removal and replacement of the breast implant.  On this basis that the employer controverted the employee’s claim for benefits on March 17, 2000.


The employee visited Dr. Hagen on March 20, 2000.  Dr. Hagen noted the employee’s complaints of cough, congestion, body aches, and stress and anxiety associated with her breast implant rupture.  Dr. Hagen’s initial report showed that he couldn’t determine whether the employee’s deflated breast implant was work related.  Dr. Hagen went on to note the employee’s anxiety and stress appeared exacerbated in the workplace.  On May 5, 2000 Dr. Hagen wrote that the employee continued to experience stress and emotional trauma related to the rupture of her breast implant.  He also noted that the employee’s job duties directly caused her breast implant to rupture.  On June 14, 2000 Dr. Hagen wrote that the employee continued to complain of a variety of symptoms including nausea, shortness of breath, feeling of fluid in the lungs, coughing, and other symptoms for which he did not find a cause.  Again Dr. Hagen noted his concern for the employee’s emotional and mental health.  


The employee filed her worker’s compensation claim on May 3, 2000, alleging her left breast implant ruptured due to trauma that occurred while she was performing her regular job duties.  The employer and its insurer controverted
 and answered
 the employee’s claim, asserting as their defense that the breast implant rupture was not work related and the employee could return to work.  They also disputed medical costs, temporary total disability, and unfair or frivolous controversion.


At the request of the employer, Ajit Arora, M.D. examined the employee for an employer’s independent medical evaluation on July 17, 2000.  Dr. Arora’s assessment was that blunt trauma could cause deflation of breast implants, but since the employee did not recall any specific instance of trauma to her breasts, he concluded the breast implant deflation was not a work related injury.  The doctor also noted nausea was a symptom of fluid overload but was only temporary in nature until the employee’s body could excrete the excess fluid.  The doctor discounted the employee’s other complaints, attributing those symptoms to her asthma and interstitial fibrosis.  In a supplemental report, dated September 28, 2000, Dr. Arora deferred his opinion regarding the cause of the employee’s implant deflation to a plastic surgeon.


The employee filed a petition for an SIME, which the division received on November 13, 2000.  In the SIME request form, the employee listed the significant dispute between the employee’s treating physician, Dr. Hagen, and the employer’s medical evaluator, Dr. Arora, regarding causation.  At the hearing, the employee pointed out Dr. Hagen and Dr. Arora specifically differed in opinion as to whether the employee experienced trauma sufficient to cause her left breast implant to deflate.


The employer opposed an order for a SIME, arguing that sufficient evidence exists to show the employee did not experience trauma to the breast and that any symptoms the employee is experiencing could not be viewed as effects from the ruptured breast implant leaking saline solution.  The employer also noted that Dr. Hagen does not deal with breast implant in his practice and has no expertise in that area.  It argued his opinion should not be accorded sufficient weight to trigger an SIME.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .


AS 23.30.095(k) provides, in part:


In the event of a medical dispute regarding determinations of causation . . . or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.


Under our regulation, 8 AAC 45.090(b), we can order the employer to pay for examinations of the employee under AS 23.30.095(k).  We have long considered subsection AS 23.30.095(k) to be procedural in nature, not substantive.  Deal v. Municipality of Anchorage, AWCB Decision No. 97-0165 at 3 (July 23, 1997), Harvey v. Cook Inlet Pipe Line Co., AWCB Decision No. 98-0076 (March 26, 1998).  Considering the broad procedural discretion granted to us in AS 23.30.135(a), we conclude we have wide discretion under subsection .095(k) to consider any evidence available when deciding whether to order a second independent medical examination (SIME) to assist us investigating and deciding medical issues in contested claims, including evidence from physicians not specializing in the disputed field.


We find the opinions of the employee’s attending physician, Dr. Hagen, and of the employer’s independent medical examiner, Dr. Arora, are in dispute over the cause of the employee’s left breast implant deflation.  We find Dr. Hagen’s May 5, 2000 letter is sufficient evidence of work-relatedness of her condition to raise the presumption of compensability under AS 23.30.120(a) for benefits.  Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).   We also find the medical report of Dr. Arora is substantial evidence that the claim is not compensable, rebutting the presumption at AS 23.30.120(a). Weidner & Associates v. Hibdon, 989 P.2d 727, 731 (Alaska 1999); Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991); Burgess Constr. v. Smallwood, 689 P.2d 1206, 1211 (Alaska 1985). 


Neither Dr. Hagen nor Dr. Arora specializes in plastic reconstructive surgery and neither has given an opinion regarding whether any event occurring while the employee performed her job duties caused her implant to deflate.  The employee only visited Dr. Siegfried once and the record is not clear to us as to whether he reviewed all of the employee’s medical records before making his opinion as to the cause of her injury.  We believe the Board will be assisted by having a physician examine the employee to get an opinion regarding the cause of the employee’s injury and her symptoms. 


We find the conflicting opinions of Dr. Hagen and Dr. Arora are of sufficient significance to consider in determining our procedure in the investigation of this claim.  We find that determining the causation of and disability resulting from, the employee’s injury is necessary to determining the rights of the parties.  AS 23.30.135(a).  Consequently, we will exercise our discretion under AS 23.30.095(k) and 8 AAC 45.090(b) to order an examination on the disputed issues of her injury.


A physician on our list must perform an SIME, unless we find the physicians on our list does not include an impartial physician with the specialty needed to examine the employee.  8 AAC 45.092(f).  Based on our review of the employee’s file and the arguments of the parties, we find an evaluation from a licensed physician specializing in plastic reconstructive surgery will assist the Board.  There are no plastic surgeons on our list.  In accordance with 8AAC 45.092(f), the parties may submit the names, addresses, and curriculum vitae of three physicians.  In the event the parties do not recommend any physician’s names or don’t agree on the same physician, Workers' Compensation Officer Cathy Gaal will select a physician.


ORDER
1. A physician specializing in plastic reconstructive surgery shall conduct an SIME regarding the causation, work-relation, and extent of the employee’s injuries.

2. The parties shall proceed under 8AAC 45.092(f) and may file a list of three physicians’ names,  addresses, and curriculum vitae within 10 days of this decision and order to Workers' Compensation Officer Cathy Gaal.

3.
The parties shall proceed under 8 AAC 45.092(h) as follows:


A.
All filings regarding the SIME shall be directed to Workers' Compensation Officer Cathy Gaal's attention.  Each party may submit up to three questions by Friday, February 23, 2001.  These questions may be used in the letter to the SIME physician.  The questions should relate to the issues currently in dispute under AS 23.30.095(k), listed in number 1 above.


If subsequent medical disputes arise prior to our contact with the SIME physician, the parties may request we address the additional issues.  However, the parties must agree on these additional issues.  The parties must list the additional medical dispute and specify the supporting medical opinion (including report date, page, and author).  The parties must file the supporting medical reports, regardless of previous reports in the record.  We will then consider whether to include these issues. 


B.
The employer shall prepare two copies of all medical records in its possession, including physicians' depositions, put the copies in chronological order by date of treatment, with the oldest records on top, number the pages consecutively, put the copies in two binders, and serve the binders upon the employee with an affidavit verifying the binders contain copies of all the medical records in the employer's possession regarding the employee.  This must be done by February 23, 2001.  



C.
The employee shall review the binders.  If the binders are complete, the employee shall file the binders with us within 10 days of receipt, by Monday, March 5, 2001, together with an affidavit stating the binders contain copies of all the medical records in the employee's possession.  If the binders are incomplete, the employee shall prepare three copies of the medical records, including physicians' depositions, missing from the first set of binders.  The employee shall place each set of copies in a separate binder as described above.  The employee shall file two of the supplemental binders with us, the two sets of binders prepared by the employer, and an affidavit verifying the completeness of the medical records.  The employee shall serve the third supplemental binder upon the employer, together with an affidavit stating it is identical to the binders filed with us.  The employee shall serve the employer and file the binders by March 5, 2001.


D.
If either party receives additional medical records or doctors' depositions after the binders have been prepared and filed with us, the party shall prepare three supplemental binders as described above with copies of the additional records and depositions.  The party must file two of the supplemental binders with us within seven days after receiving the records or depositions.  The party must serve one supplemental binder on the opposing party, together with an affidavit stating it is identical to the binders filed with us, within seven days after receipt. 


E.
The parties shall specifically identify the film studies which have been done, and which films the employee will hand carry to the SIME.  The employee shall prepare the list, and serve it on the employer by February 23, 2001.  The employer shall review the list for completeness.  The employer shall file the list with us by March 5, 2001.


F.
Other than the film studies which the employee hand carries to the SIME and the employee’s conversation with the SIME physician or the physician’s office about the examination, neither party shall contact the SIME physician, the physician’s office, or give the SIME physician anything else, until the SIME physician has submitted the SIME report to us. 


G.
If the employee finds it necessary to cancel or change the SIME appointment date or time, the employee shall immediately contact Workers' Compensation Officer Cathy Gaal and the physician’s office.


Dated at Anchorage, Alaska this  16th day of February, 2001.





ALASKA WORKERS' COMPENSATION BOARD







______________________________                                






William Walters, Designated Chairman







______________________________                                






S. T. Hagedorn, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of JACKIE L. COWEN employee / applicant; v. WAL-MART, employer; INSURANCE CO OF STATE PA, insurer / defendants; Case No. 200005886; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 16th day of February  2001.

                             
_________________________________

                            



       Shirley A. DeBose, Clerk
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� Dated May 25, 2000.


� Dated May 23, 2000.
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