«DocHeader»

[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

RUSSELL T. SOSSAMAN, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

ALASKA SALES & SERVICE,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                  Insurer,

                                                            Defendants.
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          FINAL

          DECISION AND ORDER

        AWCB Case No. 199923458
        AWCB Decision No. 01-0029 

         Filed with AWCB Anchorage, Alaska

         February 16, 2001

We heard the employer’s request that we bar the employee’s claim under AS 23.30.022 on January 25, 2001 at Anchorage, Alaska.  Attorney Joseph Kalamarides represented the employee.  Attorney Robin Gabbert represented the employer.  We held the record open to receive additional documentation.  We closed the record when we next met on January 31, 2001.


ISSUE
Is the employee’s claim barred under AS 23.30.022?


SUMMARY OF THE EVIDENCE
The employee reported he suffered mental and physical stress as a result of repeated physical and verbal threats from a co-worker, while working for the employer as a car salesman on November 9, 1999.  The employee also alleged the employer failed to resolve the situation.

The employee has claimed post-traumatic stress disorder resulting from three incidents involving co-worker Kip Clapper.  According to the employee, two of these incidents occurred in July of 1999, and the final one occurred on November 9, 1999.  The employee testified he left  work on November 9, 1999 to have his blood pressure checked at Valley Hospital Association.  The employee’s blood pressure was determined to be somewhat elevated, and he was instructed to follow-up with his regular doctor.  On November 23, 1999, Jon Koivunen, M.D., examined the employee.  Dr. Koivunen noted that he discussed the employee’s work situation with him, as well as situational stress/anxiety.  The employee’s blood pressure was recorded as 142/86.

The employee returned to Dr. Koivunen on December 1, 1999, and his blood pressure on that date was 124/74.  Dr. Koivunen’s chart note stated:

Patient continues to have recurrent stress and anxiety.  We did not hear regarding increasing problems and so the Trazadone was not called in and he is on not meds at present.  He questions about taking a week or two off and possibly getting a medical release for 30 days to take some time off work.  Apparently another individual who has been contributing to some of the stress at work has intermittently continued some of his disruptive behavior.  I reviewed with Russell the need to continue to deal with the stress involved and suggested he be seen for counseling at the Alaska Guidance Clinic.  I think working through the situation and having some counseling to guide him would be more effective and so that is reviewed and he agrees to that.

Thereafter, on December 8, 1999, Megha Hammaker, a psychiatric nurse practitioner, evaluated the employee.  The employee’s chief complaint related to the above-mentioned work incidents in which he experienced “severe stress-related symptoms which have made him fearful and very anxious while at work, raising his blood pressure.”  The employee stated he felt he could not return to work until he found a way to keep his blood pressure and anxiety level under control.  Ms. Hammaker also noted in her report, 

He experiences physical symptoms of anxiety such as numbness and tingling, hot flashes, feeling tense and nervous, anticipating the worst is going to happen, at times feeling dizzy and light headed, some heart palpitations, and at times chest pain.  He thought he was having a heart attack and went to the doctor on more than one occasion.  He has some trembling in his hands.  He feels extremely scared and frightened. 

According to nurse Hammaker, the employee scored high on both the depression and anxiety scale.  Moreover, she diagnosed “Adjustment Disorder With Mixed Anxiety and Depression Mood” and “Posttraumatic Stress Disorder symptoms but not duration of time to qualify for the diagnosis.”
  Thereafter, the employee participated in a stress management program, cognitive restructuring therapy, and relaxation exercises.  On February 11, 2000, nurse Hammaker determined the employee’s Post-Traumatic Stress Disorder (PTSD) symptoms remained intense and disabling.  On March 3, 2000, nurse Hammaker stated the employee continued to experience elevation in blood pressure, rapid heart rate and severe anxiety, when discussing the workplace incidents.  However, by March 31, 2000, the employee’s anxiety level had markedly decreased, and he was preparing to return to the workforce.  Nurse Hammaker opined the employee’s PTSD symptoms would remain under control as long as he remained out of the hostile work environment.
 The employee, who had been off work since December 8, 2000, was released to work on April 10, 2000.

In addition, the employer presented evidence of the employee’s past medical history.  In 1978, the employee resigned his position with Alaska Gas and Service Company.  In his resignation letter, he indicated he was resigning due to the company’s failure to address his supervisor’s alcohol problem.  He stated:

The primary reason I’m resigning is for medical reasons and on the advice of my doctor to change jobs due to job related stress.  I have hypertension, palpitations of the heart and high blood pressure.  These symptoms disappear when I’m away from the gas company for a long period of time.

In 1981 and 1982, the employee treated with Byron McCord, M.D., for low back pain, radiating to left leg and increasing since 1977.  According to Dr. McCord’s records, the employee had suffered a low back injury while reading a meter for Anchorage Natural Gas in 1977.  Dr. McCord stated the employee had been off work and receiving workers’ compensation benefits for a period of time as a result of the work injury.
 

Furthermore, prior to working for the employer, the employee worked as a car salesman for Johnson Nissan.  In connection with the job at Johnson, the employee underwent a physical examination by Jerry Little, M.D., on June 3, 1998.  In an affidavit dated May 24, 2000, Dr. Little stated:

At the time of Mr. Sossaman’s physical, his blood pressure was 136/100.  The diastolic pressure of 100 was elevated.  Mr. Sossaman was advised that his blood pressure was high.  I recommended to Mr. Sossaman that he have his blood pressure checked two times per week for one month and return to the clinic in one month.  Mr. Sossaman, however, has not been seen in this clinic since June 3, 1998.  I also recommended that, for purposes of controlling his blood pressure, he reduce his weight of 234 lbs. and that he increase his exercise.

Dr. Little testified at the hearing that stress can aggravate blood pressure for a short time and cause heart palpitations.  Moreover, at the hearing, the employer presented medical evidence as follows: “The development of hypertension has been linked to sodium intake, obesity, and a sedentary or stressful lifestyle.”
  On cross-examination, Dr. Little stated he did not label the employee as hypertensive on the basis of one high blood pressure reading.  In addition, he testified he released the employee to work as a car salesman after examining him.

Then, shortly before beginning his employment with the employer, the employee treated at the AIC Medical Clinic on August 14, 1998 for bee stings.  The employee reported 12–15 bee stings of the head and arms, and his blood pressure was recorded as 130/100 when he first entered the clinic.  Though his blood pressure reduced to 124/96 when he left the clinic.  However, the employee was placed on a three-day blood pressure check and advised he should take medication if he blood pressure remained elevated.

Two weeks after the bee sting incident, the employee filled out the employer’s health questionnaire.  The questionnaire posed the following question: “Have you ever had or do you now have any of the following (Please check if applicable).”  Thereafter followed a list of conditions and a space next to each to check “Yes,” “No,” or “Don’t Know.”  The employee checked “No” next to every condition listed, including “Palpitation or pounding heart,” “High or low blood pressure,” and “Nervous trouble.”

In an affidavit dated June 16, 2000, Diana Pfeiffer, General Manager for the employer, stated she is ultimately responsible for approving or disapproving hiring decisions.  Ms. Pfeiffer stated had the employee checked “yes” to any of the above three conditions, she would have asked her staff to investigate further the extent of the problem, the current status of the problem, and his use of medication.  Ms. Pfeiffer also stated, “if we had been notified that Mr. Sossaman had a recent history of high blood pressure, and that he had resigned from a prior job because he alleged that stress due to work-related activities and/or his displeasure with management caused him to have ‘hypertension, palpitations of the heart and high blood pressure,’ we most likely would not have retained him in a position as a front-line car salesman in our dealership.”  Ms. Pfeiffer noted a salesman’s earnings are based 100% on commission over minimum wage, leading to a competitive and stressful environment.

Ann Robinson, employed as a human relations assistant at the time of the employee’s hire, testified she oversaw the paperwork involved in his hire.  According to Ms. Robinson, the employee first interviewed with various managers and then underwent background checks and drug testing, after which he was authorized for hire.  Ms. Robinson stated she then forwarded the employee a “new hire packet,” which included the health questionnaire.  According to Ms. Robinson, the employee was on the payroll at the time she sent the health questionnaire, though Diana Pfeiffer retained final hiring approval.

At the hearing, Diana Pfeiffer testified had she been aware of the employee’s prior medical history, she might have asked another physician to examine him, and she likely would have placed him in a less stressful position.  Ms. Pfeiffer confirmed that the employee was first hired and then asked to complete the health questionnaire. However, she stated at the time the employee was given the health questionnaire to fill out, he was a “tentative” hire, though he was being paid.  She later characterized the employee’s status as a “contingent” hire in that he was allowed to begin working, but his final employment was contingent upon other conditions being met.

The employee testified at the hearing that when he filled out the employer’s health questionnaire, he had forgotten about the 1978 work incident involving high blood pressure and heart palpitations from job stress.  According to the employee, he feared for his life working on gas lines with an intoxicated individual.  He stated he first remembered the events in 1978, when Peggy Winkelman interviewed him in connection with this case.  In addition, he testified he did not consider high blood pressure an issue based on Dr. Little’s exam or the bee sting incident.  According to the employee, he assumed it was natural for his blood pressure to rise after receiving multiple bee stings, and his blood pressure decreased before he left the clinic that day.  Further, he did not consider blood pressure a problem for him, as no physician recommended medication.  According to the employee, after Dr. Little’s examination, he was more concerned with liver test results than his blood pressure.  The employee did not recall his former wife telling him she thought he had high blood pressure.

Furthermore, the employee testified prior to working for the employer, he had never experienced stress-related symptoms in his more than ten years as a car salesman.  However, after an incident at work on November 9, 1999, left work to have his blood pressure checked after experiencing pain down his left arm and short-term memory loss.  He stated he could not remember his manager Ed Hilliard’s name while speaking with a customer and was very concerned.  According to the employee, his blood pressure was elevated that night, but then decreased over the following week.  In addition, he was examined by Dr. Koivunen and was told he had no physical problems, though the doctor suggested he seek counseling.  The employee testified he then began treatment with Megha Hammaker at LifeQuest in December of 1999, and remained off work for four months.  According to the employee, since treatment at LifeQuest, he has returned to work as a car salesman in Fairbanks, and has no current problems.

Prior to the hearing, the employee submitted an affidavit of attorney’s fees and costs for all work performed to date in furtherance of the employee’s claim totaling $13,673.58.  The employer opposed the attorney’s fees affidavit on the basis it reflected work on the entire claim, rather than work performed solely on the issue currently before the board.  As a result, at the hearing, the undersigned designated chairperson requested the employee submit an amended affidavit of fees and costs, reflecting only that work performed in connection with the instant issue.  The chairperson reiterated this request at the conclusion of the hearing.  On January 29, 2001, the employee submitted and amended affidavit of attorney’s fees and costs, totaling $14,568.33.  The amended affidavit was identical to the previous affidavit, except it included additional fees for preparation for and attendance at the January 25, 2001 hearing.

Employer’s Argument

The employer argued the employee’s claim should be barred under AS 23.30.022 for false representations he made on the employer’s health questionnaire as to his past medical history of high blood pressure, heart palpitations and a nervous problem.  The employer argued the events in 1978, wherein the employee resigned a position due to work-related stress, high blood pressure and heart palpitations is strikingly similar to his alleged work injury with the employer.  The employer contended the 1978 resignation, coupled with Dr. Little’s finding of elevated blood pressure in June of 1998 and the incidence of high blood pressure with the bee stings just weeks before he began working for the employer, demonstrates the employee made these false representations knowingly.  

Moreover, the employer argued it established reliance on the false representations, as well as their substantial factor in the hiring of the employee.  Finally, the employer asserted there is a causal connection between the false representations and the work injury.  According to the employer, Dr. Little testified stress can aggravate high blood pressure and cause heart palpitations.  The employer argued it is disingenuous of the employee to claim his alleged anxiety disorder and post-traumatic stress disorder are not causally connected to the false representations, as anxiety disorder manifests itself as high blood pressure, heart palpitations, and sleeplessness, among other things.  In support of its position, the employer relied upon Miner v. Galco Building Products, AWCB Decision No. 97-0126 (June 5, 1997); Fagan v. DiTomaso, Inc., AWCB Decision No. 99-0025 (February 4, 1999); and Rincon v. Veco, Inc., AWCB Decision No. 92-0232 (September 23, 1992).

Employee’s Argument

The employee argued the employer failed to establish all of the elements of AS 23.30.022, and therefore the employee’s claim cannot be barred.  First, the employee stated the health questionnaire was vague.  In addition, he claimed he sufficiently explained that he did not remember his 1978 resignation and why he did not consider either Dr. Little’s examination or the bee sting episode significant.  Therefore, he did not knowingly make false representations.  

The employee also stated there was very little reliance on the health questionnaire by the employer and no causal connection between the false representations and the work injury.  The employee asserted the employer presented no real medical evidence establishing a causal connection.  Furthermore, he argued his workers’ compensation claim is a mental stress claim.  Consequently, the employee asserted his claim should not be barred, and he should be permitted to present his case on the merits.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
Is the employee’s claim barred under AS 23.30.022?

AS 23.30.022 provides:

An employee who knowingly makes a false statement in writing as to the employee’s physical condition in response to a medical inquiry, or in a medical examination, after a conditional offer of employment may not receive benefits under this chapter if

(1) the employer relied upon the false representation and this reliance was a substantial factor in the hiring; and

(2) there was a causal connection between the false representation and the injury to the employee.

In order to bar an employee’s claim under this statute, several board decisions
 have determined that the employer must establish that:

(1) the employee made a false statement in writing as to his physical condition in response to a medical inquiry, or in a medical examination, after a conditional offer of employment;

(2) the employee made the false statement knowingly;

(3) the employer relied upon the false statement;

(4) reliance on the false statement was a substantial factor in hiring the employee; and

(5) there was a causal connection between the false statement and the employee’s injury.

Applying AS 23.30.022 to the facts in this case, we find the employee’s claim is not barred by this statutory provision.  We further find while the employer established some of the elements of the statute, others were ambiguous and still others the employer simply failed to establish.  Moreover, while we need only show that one of the elements of AS 23.30.022 were not met in order to deny the employer’s request, for the purposes of this decision and order, we will analyze each of the elements.

(1) Did the employee make a false statement in writing as to his physical condition in response to a medical inquiry, or in a medical examination, after a conditional offer of employment?

We find the employee did make false statements on the health questionnaire as to his history of high blood pressure and heart palpitations.  However, we consider the phrase “nervous trouble” on the questionnaire extremely vague.  Therefore, we cannot find the employee’s failure to check “yes” or even “don’t know” is a false statement.  In addition, it is unclear whether the employee completed the employer’s health questionnaire after a conditional offer of employment or after a true offer of employment.  Ms. Pfeiffer characterized the employee as a “tentative” employee and also as a “contingent” employee.  On the other hand, Ms. Robinson testified the employee was forwarded a “new hire packet” after he was hired and after he was on the payroll.

(2) Did the employee make the false statements knowingly?

We find the employee did not knowingly make the false statement regarding high blood pressure and heart palpitations.  We find it reasonable that the employee did not recall the events of 1978, when he was filling out the health questionnaire.  In addition, the employee testified he assumed it was natural that his blood pressure would rise after receiving multiple bee stings, and he did not believe he had a problem with high blood pressure, as no physician recommended he take medication.  Consequently, we conclude the employee did not knowingly make false statements on the health questionnaire.

We also note we find the instant case is distinguishable from the cases cited by the employer.  In Miner, the employee claimed a back injury with the employer, and he admitted at a deposition he lied about prior back injuries and prior workers’ compensation claims in order to obtain the job.  In contrast, the employee in this case denied he lied when he completed the employer’s health questionnaire.

Moreover, in Rincon, the employee also claimed a back injury with the employer.  However, in a health questionnaire the employee filled out during the employment process, he neglected to reveal a prior back injury for which he received a workers’ compensation settlement.  Once again, in Fagan, the employee claimed a back injury with the employer, but failed to disclose ten prior workers’ compensation claims, prior hospital stays for a back condition, and a prior disability rating pertaining to his back, as well as back-related work restrictions.  We find the employee’s past medical history is far less significant than the histories in these preceding cases.  We note the employee has never had a workers’ compensation claim related to high blood pressure or heart palpitations, nor does the evidence suggest any hospital stays, disability ratings or work restrictions related to high blood pressure or heart palpitations.  Therefore, once again, we find the employee did not knowingly make false representations.

(3) Did the employer rely on the false statements?

(4) Was the employer’s reliance on the false statement a substantial factor in hiring the employee?
We find the employer did rely on the false statements, and the reliance was a substantial factor in hiring the employee.  Diana Pfeiffer testified had the employee checked “yes” to any of the conditions in question, she would have asked her staff to investigate the extent of the problem, the current status of the problem, and his use of medication.  At the hearing, she testified she might have requested he undergo a physical examination by a physician.  Ms. Pfeiffer also stated in her affidavit, “if we had been notified that Mr. Sossaman had a recent history of high blood pressure, and that he had resigned from a prior job because he alleged that stress due to work-related activities and/or his displeasure with management caused him to have ‘hypertension, palpitations of the heart and high blood pressure,’ we most likely would not have retained him in a position as a front-line car salesman in our dealership.”

(5) Was there a causal connection between the false representations and the work injury?

We determine there was not a causal connection between the false representations and the work injury.  The employee has alleged anxiety disorder, adjustment disorder and post-traumatic stress disorder as his work injuries.  We understand the employer presented evidence that stress can aggravate blood pressure and cause heart palpitations.  However, the employee specifically denied high blood pressure as his alleged work injury.  The employer argued the employee’s position is disingenuous, as anxiety disorder manifests itself as symptoms of high blood pressure and heart palpitations.  

However, we find the employee’s alleged work injuries encompass a constellation of symptoms, of which high blood pressure and heart palpitations played a limited role.  The employee alleged new symptoms of left arm pain and short-term memory loss, when he left work on November 9, 1999.  Moreover, when Megha Hammaker evaluated the employee on December 8, 1999, she noted symptoms of “anxiety such as numbness and tingling, hot flashes, feeling tense and nervous, anticipating the worst is going to happen, at times feeling dizzy and light-headed, some heart palpitations, and at times chest pains.”  In addition, when Dr. Koivunen examined the employee in December of 1999, he stated he had no physical problems, though he referred him for counseling.  We believe there is a tenuous, at best, causal connection between the false representations and the work injury.  Therefore, we decline to find the employer established this element of the statute.

Because the employer failed to demonstrate all of the elements of AS 23.30.022, we find the employee’s claim is not barred under that statute.  The employer’s request is denied and dismissed.

II.
Attorney’s Fees and Costs
We next consider the employee’s request for attorney’s fees and costs.  AS 23.30.145 provides in part:

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonably attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.

Subsection 145(b) requires that the attorney’s fees awarded be reasonable.  Our regulation 8 AAC 45.180(d) requires that a fee awarded under subsection 145(b) be reasonably commensurate with the work performed.  It also requires that we consider the nature, length and complexity of the services performed, as well as the amount of benefits involved.

The employee requested attorney’s fees and costs totaling $14,568.33.  We find, despite our requests that the employee submit an amended affidavit of attorney’s fees, he failed to do so, and merely submitted a supplemental affidavit.  Upon reviewing the affidavit, we are troubled by the inclusion of all work performed by counsel to date.  We are particularly concerned about the inclusion of work performed in furtherance of the employer’s previous request for bifurcation, which the employee unsuccessfully opposed. Sossaman v. Alaska Sales & Service, AWCB Decision No. 00-0184 (August 24, 2000).  Therefore, we cannot properly assess the reasonableness of the attorney’s fees request at this time.  The employee’s request for attorney’s fees is denied.  We retain jurisdiction to resolve any further attorney’s fees disputes.


ORDER
1. The employer’s request that we find the employee’s claim barred under AS 23.30.022 is denied and dismissed.

2. The employee request for attorney’s fees and costs is denied.  We retain jurisdiction to resolve any further attorney’s fees disputes.


Dated at Anchorage, Alaska this     day of February, 2001.
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Philip E. Ulmer, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of RUSSELL T. SOSSAMAN employee/applicant; v. ALASKA SALES & SERVICE, employer; ALASKA NATIONAL INS. CO., insurer/defendants; Case No. 199923458; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this      day of February, 2001.

                             

   _________________________________

      




                           Serafine Bourne, Clerk
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� Report of Occupational Injury dated 12/10/99.


� Nurse Hammaker’s 12/8/99 report.


� Id. dated 3/31/00.


� Nurse Hammaker’s off work slips dated 12/8/99, 1/21/00, and 3/31/00.


� Dr. McCord’s chart notes dated 12/2/81 and 10/4/82.


� See also, Dr. Little’s chart note dated 6/3/98.


� Essentials of Internal Medicine, edited by William N. Kelley; J.B. Lippincott  Company, (Philadelphia, 1994).


� AIC Medical Clinic chart note dated 8/14/98.


� Miner v. Galco Building Products, AWCB Decision No. 97-0126 (June 5, 1997); Fagan v. DiTomaso, Inc., AWCB Decision No. 99-0025 (February 4, 1999); and Rincon v. Veco, Inc., AWCB Decision No. 92-0232 (September 23, 1992).
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