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[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

STUART A. REDER, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

VIRGINIA COMPUTER CO.,

                                                  Employer,

                                                   and 

ST. PAUL FIRE & MARINE INS. CO,

                                                  Insurer,

                                                            Defendants.
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          FINAL

          DECISION AND ORDER

        AWCB Case No.  199029443
        AWCB Decision No.  01-0032

         Filed with AWCB Anchorage, Alaska

         on February 21, 2001


We heard the employee's claim at Anchorage, Alaska on January 24, 2001.  The employee appeared, represented by attorney William Soule.  Attorney Allan Tesche represented the employer.  We closed the record at the hearing's conclusion.  


ISSUE

The employer's responsibility to provide a home computer with voice recognition capability.  


SUMMARY OF THE EVIDENCE

The facts in this case are not in dispute.  The employee lost his dominant right arm in 1983 in a serious motorcycle accident while making a delivery for his dental practice.  The employee testified that the 1983 injuries and ultimate loss of his arm effectively ended his dental practice.   After his rehabilitation, the employee returned to work in April, 1988 as a Surveillance Utilization Specialist for the employer.  The employee testified his job involved a large amount of paperwork.  He stated that in March of 1990, he was removing paper from a clipboard and heard a "snap" or "pop" in his left wrist;  pain began to develop and spread until it eventually reached his shoulder.  


The employee testified he was able to continue working for the employer until 1992 when he was in too much pain to continue working.  He testified that by 1992 he couldn't hold a pencil or type, and that it was becoming difficult to drive to, and in particular, from work.  The employee testified he developed chronic tendonitis from constant overuse of his left hand/arm.  The employer initially paid temporary total disability benefits;  on June 14, 1993, the employer began paying permanent total disability (PTD) benefits.  PTD benefits continue.  


The employee treats with Larry A. Levine, M.D.  In an April 14, 1999 letter, Dr. Levine wrote "To Whom it May Concern" the following letter:  


Please note that Dr. Stuart Reder has been under my care for quite some time.  



As you are probably aware, his history includes a severe trauma for which he eventually underwent above-elbow amputation on the right arm with a brachial plexus injury with ongoing phantom limb pain and sensations.  


He has had recurrent difficulty of the left upper limb due to recurrent tendinitis, as well as lateral epicondylitis and de Quervain tenosynovitis and shoulder difficulty.


I hope you are also aware that he attempted to continue working as a dentist with adaptive strategy but was unable to pursue this long-term based on his overall condition.


He continues to be quite active in the community, as well as striving to lead the most rewarding personal life he can.  He is working a fair amount with computers.  


With the computer work in mind, please let this letter serve as a recommendation and formal prescription for acquiring an adequate computer system that would allow voice dictation and control.  This system tends to require a fairly rapid processing speed, at least a 333 MHZ system, if not faster.  He will also require a fair amount of fast random access memory to make this work efficiently, at least 128 MGB or RAM if not more.


We are exploring options for a voice-driven system and this could be either Drag and Dictate Power, version 3.0 or later, or another option that is Internet ready.  


In his April 19, 1999 letter, Dr. Levine wrote in pertinent part:


Having done some research, as well as the information that Dr. Reder provides me, it appears that the best software available for doing the type of activities he is requesting is the Dragon dictation power edition, version 3, which has a retail price of $695.00.  In addition, system requirements do not require a high processing speed;  however, when you talk with the vendors and others who are using it, the faster systems are required, and typically it has to be over 333 MHZ.  The better versions with better accuracy and function are currently being used on 500 MHZ clock speed computers and this is what I am recommending.  The system also requires a minimum of 128 MB RAM.  We are requesting 256 RAM.


We will also require a computer with a tracker ball options and other information that Dr. Reder has listed out in order to have this system work in a reasonable fashion.  


. . . 


As you are aware, computer technology is changing rapidly.  I believe this system will last for about two years, or slightly longer, but one should have to plan on replacing this on a fairly regular basis.  


In his August 3, 1999 letter, Dr. Levine wrote in pertinent part:  


I have requested on several occasions a voice activated computer and I think I have spelled this out fairly appropriately in the past.  


Please take time to reconsider this overall issue.  I know that Dr. Reder is going to be pursuing this.  I think it is reasonable that he have a device such as has been recommended so that he can decrease the use of the left arm for writing.  He is finding a vocational pleasure out of using the computer to access the Internet and voice control would be quite helpful. It is interesting to note that a voice-activated computer was recommended when he was the Pinsky Pain Clinic back in 1993 or 1994.  Certainly, the cost of such a device has dramatically lessened and it would function now much more efficiently than previously. 


Please obtain this post haste.  


At the request of the employer, the employee was seen by Jack Pinsky, M.D., at the University of California, Irvine.  Dr. Pinsky is the Director of the Pain Medicine Department of the Neurological Surgery Division of the hospital.  The employee participated in a pain management program in December, 1992, through January 11, 1993.  


In his "Summary of Intensive Pain Medicine Treatment," Dr. Pinsky summarized the employee's pain program in detail.  In his "Summary, Recommendations and Outlook" section, Dr. Pinsky opined in pertinent part:  


At this time his inability to maintain sustained employment that involves a failure regular use of his left arm and had is the increased pain that results from increased use.  It is anticipated that this will improve, but it is likely to be sporadic and cause many interruptions in a scheduled work load.  In these regards, the use of a voice operated personal computer system would be expected to positively and significantly increase his ability to persist in the type of work he had been doing prior to this current disability.  It is not possible for me at this time to place a time frame for his progress.  From a medical diagnostic point of view, he can be considered to be permanent and stationary with regard to his left upper extremity pain problem.  


The employee testified at the January 24, 2001 hearing that he uses his computer to write letters and e-mail to communicate with friends and family.  He testified that access to the internet and e-mail for him is a "quality of life issue" and that he did not intend to use his computer system for employment purposes.  The employee testified he enjoys doing his own research on computers;  in the course of researching voice activated computer systems, the employee concluded that "Dragon Dictate" would be the best program for his needs.  The "Dragon Dictate" program was written for use on a Pentium III processor (the fastest micro-processor), and he would need maximum random access memory, with the fastest "BUS."  The employee testified that all voice-activated systems are "high memory users."   The employee testified he "wants a computer system that was the very best" so that it would keep up with technological advances longer than a low-end system.  He testified he needs a 21 inch monitor to display more "windows" than a smaller monitor would allow to avoid excessive "scrolling."  The employee testified at the January 24, 2001 hearing that his present home computer is not adequate to run a voice-activated program.


The employee acknowledged that Dr. Pinsky may have recommended the voice activated system as an adaptive device to hopefully return the employee to the workplace.  Regarding the employer's adjuster, Patricia (Patty) Wilson, the employee described their relationship as a "good relationship.  Not productive, but good."  He testified that Ms. Wilson agreed to provide him with a home computer system with voice recognition capabilities, and that on one occasion, Ms. Wilson accompanied him to test different systems.  He testified that they tested a Dragon system for approximately 45 minutes to one hour.  


Subsequently, Ms. Wilson contacted a computer dealership in Anchorage.  In a January 8, 2000 quote, Custom CPU put together a package with a total cost of $2,792.75.  The employee reviewed the quote and in a February 25, 2000 memorandum to the employee, Ms. Wilson wrote:  "I am attaching the updated quote from CustomCPU for the system you discussed with Ken Langford.  The USB hub has been added and the quote includes the price for a 21" monitor.  I've also attached some information on a negative slant keyboard tray available locally."  The memorandum itemizes the following additions:  trackball and keyboard, Dragon Naturallyspeaking, tilt-down keyboard support, and three hours home installation.  Including the additions, the total, including installation, came to $3,506.73.  


Prior to purchasing the system, the employee and Ms. Wilson came to an impasse regarding the need for future upgrades, and/or replacement systems.  The employee and employer discussed settlement and in early 2000, a compromise and release agreement (C&R) was drafted.  (Employer's exhibit 1
).  The employee did not sign the C&R.  In an undated letter
, received by Mr. Tesche on March 27, 2000, the employee wrote in pertinent part:


Finally, and almost a year after Dr. Levine's prescriptions (for a voice activated computer), Harbor Adjustment Services (Ms. Patricia Wilson), having done extensive research, has put together a computer system which will meet my needs and which is financially realistic from their perspective.  The cost comes out to approximately $3500. 


There is one catch, however, and that is that I am being asked to forever forgo any additional or replacement hardware or software.  I am currently fifty years old and it is well within reason that I may live to be seventy five!  As we all know, the path of computer development is always towards faster, more powerful and computer hardware.  Additionally, the software written keeps pace with the hardware technology.  The programs tend to be larger and more powerful and require eventual hardware upgrades to function as designed.  


I do not believe that my request is excessive nor that Harbor's figure of $3,500 is too much or too little.  It does appear to me, as well as to computer experts with whom I have consulted, that signing away all future rights to seek upgrades would be extremely short sighted and down right stupid on my part.


Ms. Wilson testified at the January 24, 2001 hearing regarding her adjusting of the employee's claim.   She stated she volunteered to provide the employee with a home computer system due to his unique circumstances.  In addition Edward S. Rosenthal testified telephonically at the January 24, 2001 hearing.  Mr. Rosenthal is President and CEO of Next Generation Technologies, Inc., which specializes in consultation in adaptive technologies with a focus on speech recognition applications.  He is a certified instructor and specialist in Dragon Systems products. (See Rosenthal Resume, Employer's exhibit 5).  He testified that he doesn't recommend "USB" applications as it tends to corrupt computer files.  He stated that a larger monitor would not reduce "scrolling" and that a 17 inch monitor is the "industry standard."  He testified that the computer system developed by the employee and Ms. Wilson would be more than adequate and could be expected to keep up with technology for 5 - 10 years.  He stated the price should decrease over the years as technology advances.  


He stated that he advises against going to the "cutting edge" of computer technology due to compatibility issues.  At the request of the employer, Mr. Rosenthal provided a quote for an adequate computer system that includes voice activated ability.  The total cost of his hardware and software package was $1,961.60 in the Seattle, Washington area.  (Employer's exhibits 4 and 6). He testified that Dragon Dictate would not be appropriate for the employee, that Dictate is for more technical applications.  He recommended Dragon Naturally-speaking for the employee.  


The employee argues that the statutory presumption in AS 23.30.120 applies to his claim for a voice activated computer system.  In his hearing brief at 4, the employee argues:  


He is not concerned with how little a system may costs [sic] defendants.  He is interested in getting the best system available today so he can use it without it being obsolete too soon.  Defendants had dallied for almost two years.  Mr. Reder has been without the prescribed system for almost two years.  Defendants should be required to buy the optimal system that will work without becoming obsolete.  Defendants should not be rewarded for being dilatory.  

In addition, the employee claims a penalty is due on the cost of the computer system as the employer has not provided a computer system or controverted the employee's entitlement to a new computer.   Similarly, the employee seeks an award of interest and attorney's fees and costs.    


The employer argues it did not controvert because it had volunteered to provide the employee with a voice actuated computer system;  the difficulties arose when the specifics were being developed.  The employer argues that the settlement negotiations and unexecuted C&R show it was acting in good faith.  The employer asserts that the reason it has taken so long to get the employee equipped, was because of the disagreements regarding the specifics and no penalty or interest is due.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(a) provides in pertinent part:


The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee.  . . . It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require.  


We start our analysis by noting that we do not decide whether the Act requires an employer to provide an injured employee with a voice activated home computer.  The facts of this case are unique and our decision is fundamentally based on a stipulation between the parties.  The employee's own testimony establishes that he will use the system primarily for communicating with family and friends and this will improve his "quality of life."  We do not decide whether the employee's medical process of recovery requires voice-controlled access to the internet or e-mail.  We commend the employer on volunteering to provide the employee with a home computer with voice activated capabilities;  we find this is a laudable example of good adjusting.  Nonetheless, nothing in this decision is intended to set precedent that an employee is entitled any home device he or she convinces his physician he or she needs.
  


8 AAC 45.050(f)(2) provides:  "Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing."  We find the employer agreed at the January 24, 2001 hearing to provide the employee with one computer system with voice recognition capabilities.  We find the employer is now bound by this stipulation.  We next consider which system the employer shall provide.  


Based on the testimony of Mr. Rosenthal, and the employee we find the system detailed in the February 25, 2000 memorandum will more than reasonable accommodate the employee's needs.  We do, however, have a few caveats:  first, we find a 17 inch monitor is the industry standard and reasonable -- based on Mr. Rosenthal's expert testimony, we find a larger screen will not reduce the employee's "scrolling;"  and, based on Mr. Rosenthal's testimony, we find Dragon Naturallyspeaking (non-USB) is a more appropriate program for the employee's needs than Dragon Dictate (our understanding at the January 24, 2001 hearing was that the employee agreed with Mr. Rosenthal at the conclusion of the hearing).  As nearly a year has elapsed and prices have undoubtedly changed, we direct the employer to obtain a new price quote with the changes we've incorporated herein (as detailed in the January 8, 2000 quote and February 25, 2000 memorandum).  We conclude the employer shall pay to the employee the amount of the new quote.  The employer has 14 days from the date this decision is filed to obtain the new quote.


As noted above, "quality of life" items are generally paid for with an employee's disability payments.  Whether or not the employee chooses to upgrade his computer system is his choice.  The employer has stipulated to provide an adequate computer system, but has not stipulated to keep the employee "state of the art."  We do not here order future upgrades of the system. 


Regarding the employee's request for a penalty and interest, we find these are not applicable.  We find the employer never resisted purchasing a computer system with voice recognition capabilities.  Ms. Wilson actually took the employee to test different programs, and developed a specific computer package including all features requested by the employee.  We find the employee delayed the acquisition phase of computer provision when he demanded upgrades in as little as three years.  We earlier noted we do not decide here whether the employer is legally obligated to provide any home computer system, but for the parties' stipulation.  Under the unique facts of this claim, we can not legally award a penalty or interest.  The employee's claim for a penalty and interest is denied and dismissed.  


Regarding attorney's fees and costs, AS 23.30.145 provides in part:


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonably attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


Subsection 145(b) requires that the attorney’s fees awarded be reasonable.  Our regulation 8 AAC 45.180(d) requires that a fee awarded under subsection 145(b) be reasonably commensurate with the work performed.  It also requires that we consider the nature, length and complexity of the services performed, as well as the amount of benefits involved.


We find the employee's counsel assisted him in obtaining a computer system in a timely fashion when the employee and employer were at an impasse.  In Gertlar v. H & H Contractors, AWCB Decision No. 97-0105 (May 12, 1997), a different panel held:  


We find the employee's attorney provided legal services, submitting evidence to support the employee's claims and aggressively pursued the claims. We find the employee's attorney's actions resulted in the decision of the employer to pay certain benefits (PTD) in a timely fashion. We find, as we found in Mason v. Hillbilly Enterprises, AWCB Decision No. 96-0331 (August 19, 1996), this expediting of benefits to the employee is valuable, and without representation, the claim could have taken a considerably longer period of time.


As in Gertlar and Mason, we find the employee's attorney's representation expedited his provision of a computer system.  We find this to be a valuable benefit to the employee.  We find this represents approximately 50% of the employee's claim.  We also find the employee did not succeed on his request for upgrades, and request for penalties and interest;  we find this represents the other 50% of the employee's claim.  


We have reviewed the attorney fee affidavits submitted by the employee’s counsel.  We find the requested hourly rate of $175.00 per hour is reasonable in light of his expertise and the contingent nature of workers' compensation practice.  We also find the time spent was reasonably commensurate with the work performed.  The employee's counsel itemized 24.8 hours in his two affidavits of attorney's fees.  In addition, we will allow for 3 additional hours for the hearing;  the attorney hours total 27.8 hours X $175.00 = $4,865.00.  We find the employee prevailed 50% of his claim, and will reduce the attorney's fees accordingly.  We conclude the employer shall pay the employee a reasonable attorney fee of $2,432.50 ($4,865.00 X .50 = $2,432.50).  We find the costs claimed, postage and photocopies in the amount of $42.95 are reasonable and award those costs in their entirety.  The employer shall pay a total of $2,475.45 for attorney's fees and costs.


ORDER

1.
The employer shall pay the employee the value of a computer system with voice recognition capabilities in accordance with this decision and order. 


2.
The employee's request for future upgrades is denied and dismissed. 


3.
The employee's requests for penalties and interest are denied and dismissed. 


4.
The employer shall pay $2,475.45 for a reasonable attorney's fee and costs award.  


Dated at Anchorage, Alaska this     day of February, 2001.





         ALASKA WORKERS' COMPENSATION BOARD







____________________________                                





     Darryl Jacquot, Designated Chairman







____________________________                                






Andrew Piekarski, Member

CONCURRANCE AND PARTIAL DISSENT OF MEMBER WARD

I concur with the majority in their decision as ordered in numbers 1 - 3 above.  However, I respectfully dissent from the majority's award or attorney's fees and costs.  I would deny and dismiss the request for fees as the employee's counsel's representation was not necessary;  the employer already agreed to provide a voice actuated computer system.  







____________________________                                  






Robin Ward, Member

     If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

     If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of STUART A. REDER employee / applicant; v. VIRGINIA COMPUTER CO., employer; ST. PAUL FIRE & MARINE INS CO, insurer / defendants; Case No. 199029443; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this     day of February, 2001.

                             

   _________________________________

      




   Serafine Bourne, Clerk
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� The unexecuted C&R was introduced at the January 24, 2001 hearing over objection from the employee.  We admitted the C&R draft solely in regards to the employer's defense of the employee's request for penalty.  The settlement amounts were exacted in the documents.  


� This letter, (Employer's exhibit 2) and an October 19, 2000 letter (Employer's exhibit 3) were both admitted over Employee's objection at the January 24, 2001 hearing under the same ruling detailed in footnote 1, supra.  


� "Quality of life" items, like home computers, telephones, and satellite TV, are presumably daily living expenses.  An employee would normally choose his "quality of life" items as allowed pursuant to his disability payments.  Obviously there are situations where prosthetics or other devices, even for home use, are warranted;  for example:  a physician prescribed basic hot tub, (Hodges v. Alaska Constructors, Inc., 957 P.2d 957 (Alaska 1998), Municipality of Anchorage v. Carter, 818 P.2d 661 (Alaska 1991)), or a TTD machine for an employee who lost his hearing from a work injury. 
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