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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

ERIC G. BECKMANN, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

OHM REMEDIATION SERVICES CORP.,

                                                  Employer,

                                                   and 

AMERICAN HOME ASSURANCE 

COMPANY,

                                                  Insurer,

                                                            Defendants.
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          FINAL

          DECISION AND ORDER

        AWCB Case No. 199723262
        AWCB Decision No.  01-0048

         Filed with AWCB Anchorage, Alaska

         March 9, 2001

We heard the employee’s request for medical transportation costs on February 7, 2001 at Anchorage, Alaska.  Attorney Hugh Fleischer represented the employee.  Attorney Randall Weddle represented the employer.  We closed the record at the conclusion of the hearing.


ISSUE
Is the employee entitled to medical transportation costs?


SUMMARY OF THE EVIDENCE
The employee injured his lower back on June 25, 1997, while working for the employer as a senior equipment operator and lifting heavy objects inside a van.
  The employee also stated he reinjured his back on July 28, 1997 while working for the employer.
  The employee began treatment with Samuel Schurig, D.O., who recommended conservative treatment.  Dr. Schurig also referred the employee to Larry Levine M.D.
, who diagnosed a lumbosacral strain and degenerative disc disease.
  However, by February 2, 1999, due to continued complaints of pain, Dr. Schurig referred the employee to Harborview Medical Center in Seattle, Washington for a surgical consultation.
 Moreover, Dr. Levine concurred that surgery was a reasonable consideration.

Thereafter, Sohail Mirza, at Harborview Medical Center, evaluated the employee.  Dr. Mirza stated fusion surgery was an option, but emphasized that surgery would not be performed unless the employee ceased smoking for at least three months.
  On August 31, 1999, Dr. Schurig noted that the employee was not satisfied with his evaluation in Seattle, Washington and wanted a second opinion.  He originally wished to see Dr. Reynolds in Palo Verde, California, however, at Dr. Schurig’s request, Arthur White, M.D., of SpineCare Medical Group Inc., in Daly City, California, evaluated the employee on December 2, 1999.  Dr. White was dissatisfied with the previous radiological studies of the employee’s spine and requested additional diagnostic studies and a follow-up evaluation.  In its hearing brief, the employer stated:

In hope of obtaining a definitive answer as to whether Mr. Beckmann was a candidate for surgery, the carrier agreed to pay the employee’s costs associated with this second Spine Care evaluation, as well as incidental transportation and lodging expenses.

On April 6, 2000, the employee returned to SpineCare Medical Group, Inc., for an examination by Paul Slosar, M.D., as well as Michael Moskowitz, M.D.  Dr. Slosar determined the employee’s condition was not operable, and noted that Dr. Moskowitz would help coordinate the employee’s pain management in Alaska.  In his April 6, 2000 report Dr. Moskowitz noted:

Arthur White, M.D. requested that I evaluate the patient from a pain management standpoint to determine if pain management approaches can be helpful for his chronic intractable pain in his low back and legs.  He also wanted me to evaluate him for surgical clearance, in case surgery in indicated.

Dr. Moskowitz went on to diagnose the employee with “pain disorder with mixed physical and psychological features” and “major depression.”  He also added, “His personal physician seems excellent and he should continue to direct his care and treat the patient as he sees fit for his pain management.”  He also stated he would like to see the employee in six months to determine his progress.

In a letter dated July 26, 2000 to employee’s counsel, the employer’s counsel stated:

In response to your letter of July 19, 2000, please be advised that Dr. Muskowitz (sic) saw Mr. Beckmann at the request of Dr. White in order to determine if Mr. Beckmann was a surgical candidate.  It was determined that Mr. Beckmann is not a surgical candidate.

As you know, Anchorage has many qualified psychiatrists.  If Mr. Beckman wants follow up treatment by Dr. Muskowitz, he will have to pay for the transportation costs himself because the Alaska Workers’ Compensation Act only requires the carrier to pay transportation to the nearest point of adequate medical treatment.

In April 2000 Dr. Muskowitz said that he wanted to see the patient again in six months, apparently to see how the pain management was working.  Obviously August 2, 2000 is not the six months appointment that Dr. Muskowitz referred to.

In a follow-up report dated August 21, 2000, Dr. Moskowitz stated he would like to see the employee in October to evaluate his progress.  He also stated:

…I am writing this Interim Report in the interest of settling this case, so the patient can move forward with his palliative treatment, resolve his depression and begin to accept the profound changes in his life, caused by his disability…I need to point out to Mr. Weddle that I am Board Certified in both Psychiatry and Pain Medicine.  Mr. Beckmann needs treatment in both of these areas…An alternate to his coming to SpineCare to see me is to have him evaluated by a local pain specialist, Dr. Stenson (sic), and have him seen by a local psychiatrist in concert with Dr. Stenson.

Attached to its brief, the employer supplied a one-page information letter from Advanced Pain Center of Alaska.  According to the letter, Larry Stinson, M.D., is co-director of this multidisciplinary pain management center.  The letter further states:

Our Functional Restoration Program is specially designed for the chronic pain sufferer.  This program is goal-oriented to minimize the debilitating effects of chronic pain.  We believe that chronic pain cannot be adequately treated without looking at the mental, emotional and behavioral factors in addition to the physical or sensory aspects of pain.

On January 2, 2001, Dr. Schurig wrote the following to the employee’s counsel:

As you know, Eric has been trying to get back to California to see Dr. Moskowicz (sic).  This is part of his pain management program.  Dr. Moskowicz is a psychiatrist who specializes in pain management.  Eric truly does have a lot of emotional and mental issues related to his injury and dealing with the insurance company.  I would think it would be in their best interest to allow him to go back and see Dr. Moskowicz to be sure that there are not underlying issues that need attention. Also, Eric while he is there needs to have a nerve block for his left sicatic pain because he is in considerable pain.

At the hearing, the employee testified he received excellent care at SpineCare and would like to continue his treatment with Dr. Moskowitz.  The employee stated he was waiting to go back to California to receive both nerve block treatment and psychiatric treatment.  According to the employee, he has established a relationship with Dr. Moskowitz, the only psychiatrist he has ever seen, and he is comfortable with him.  The employee testified his evaluation with Dr. Moskowitz in April of 2000 was approximately three hours in duration, and he has spoken with the doctor on the phone since the evaluation.  The employee claimed the insurance carrier agreed to send him back to Dr. Moskowitz per the employer’s letter of July 26, 2000.  The employee also pointed out that he brought Dr. Stinson to Dr. Moskowitz’ attention.

In addition, adjuster McKenna Wentworth testified at the hearing.  She testified she is employed at Northern Adjusters, Inc. and has been adjusting the employee’s case since June of 1999.  Ms. Wentworth testified the insurance carrier authorized and paid for the evaluations at SpineCare, as well as travel costs to California, in December of 1999 and April of 2000 in order to determine whether the employee was a surgical candidate.  However, the insurance carrier never authorized travel costs for ongoing treatment at SpineCare.  Ms. McKenna added that the insurance carrier has already authorized treatment and transportation costs for pain management, as well as psychiatric treatment, in the Anchorage area.

At the hearing and in his hearing brief, the employee argued there are not adequate medical facilities in Anchorage, as there is no showing by the employer that anyone in Alaska specializes in both psychiatry and pain management, as Dr. Moskowitz does.  In addition, the employee asserted he has already started treating with Dr. Moskowitz, who requested he return for a follow-up examination in October of last year.  Further, Dr Schurig strongly encourages the employee to seek treatment with Dr. Moskowitz.  Finally, the employee asserted the employer implied it would authorize travel costs to SpineCare in its July 26, 2000 letter to employee’s counsel.

On the other hand, the employer emphasized that while the employee may choose any treating physician, regardless of his or her location, his entitlement to reimbursement of transportation costs related to that treatment is qualified by statute.  The employer argued the employee’s entitlement to transportation costs is limited to “the nearest point where adequate medical facilities are available.” AS 23.30.395(20).  The employer pointed to the evidence presented regarding Dr. Stinson’s pain management center and Dr. Moskowitz’ own endorsement of treatment by Dr. Stinson, in concert with a local psychiatrist, as an alternative to his own treatment.  According to the employer, this evidence demonstrates that adequate medical facilities are available in Alaska.  Therefore, the employer argued, while it accepts the compensability of treatment by Dr. Moskowitz, to the extent he charged usual and customary fees, the employee is not entitled to travel costs to Daly City, California. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.095(a) provides in pertinent part:

The employer shall furnish medical, surgical, and other attendance or treatment…for a period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee.

AS 23.30.395(20) provides, “‘medical and related benefits’ includes…transportation charges to the nearest point where adequate medical facilities are available.”  In addition, our regulation 8 AAC 45.084(c) states, “It is the responsibility of the employee to use the most reasonable and efficient means of transportation under the circumstances…”

We find the presumption of compensability applies to the employee’s claim for transportation costs. Alcan Electric v. Bringmann, 829 P.2d 1187 (Alaska 1992).  AS 23.30.120(a) provides in pertinent part, “In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of the chapter.”

Applying the presumption of compensability is a three-step process. Louisiana Pacific Corp. v. Koons, 816 P.2d 1379 (Alaska 1991). In the first step, generally, “AS 23.30.120(a)(1) creates the presumption of a compensable disability once the employee has established a preliminary link between employment and injury.” Wien Air Alaska v. Kramer, 807 P.2d 471, 474 (Alaska 1991).  “[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.” Burgess Construction Co. v. Smallwood, 623 P.2d 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation. Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  If the employee’s evidence establishes the preliminary link, we presume his injury is compensable, and the burden of producing contrary evidence shifts to the employer. 

We find the employee raised the presumption of compensability by testifying that he began treatment with Dr. Moskowitz and desires to complete his treatment with him.  He also testified he does not feel he can receive the same care in Alaska.  In addition, Dr. Schurig stated the employee should return to Dr. Moskowitz as part of his pain management treatment. 

In the second step, we must determine whether the employer has met its burden of producing contrary evidence. Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).  To rebut the presumption, the employer must produce “substantial evidence” that either (1) provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminates any reasonable possibility that the employment was a factor in the disability. Grainger v. Alaska Workers’ Compensation Board, 805 P.2d 976, 977 (Alaska 1991). “Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion. Miller v. ITT Arctic Services, 577 P.2d 1044 (quoting Thornton v. Alaska Workmen’s Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).   Because the presumption shifts only the burden of production to the employer, and not the burden of proof, we examine the employer’s evidence in isolation. Veco v. Wolfer at 869.  If the employer produces substantial evidence rebutting the presumption of compensability, the presumption drops out, and we move to the third step. Id. at 870.

We find the employer presented substantial evidence to overcome the presumption of compensability.  On August 21, 2000, Dr. Moskowitz stated that as an alternative to treating at SpineCare, local pain specialist, Dr. Stinson, could evaluate the employee in concert with a local psychiatrist.
In the third step, the employee bears the burden of proving all the elements of the claim by a preponderance of the evidence. Id.  The party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief in the mind of the triers of fact that the asserted facts are probably true.” Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).

We find a preponderance of the evidence demonstrates adequate medical facilities are available in Anchorage, and therefore, the employee is not entitled to transportation costs to SpineCare for continuing treatment with Dr. Moskowitz.  We find the employer demonstrated Dr. Stinson is co-director of a multidisciplinary pain management center in Anchorage, Alaska.  In addition, Dr. Moskowitz specifically stated the employee could treat with Dr. Stinson, in concert with a local psychiatrist, as an alternative to treatment with him.  We take administrative notice that several psychiatrists maintain a practice in the Anchorage area.  

In addition, we find this case is distinguishable from Alcan Electric v. Bringmann, 829 P.2d 1187 (Alaska 1992), in which the Supreme Court concluded adequate medical facilities were not available in Alaska. Id.  In Bringmann, the employee suffered a severe, work-related ankle injury.  The employee’s treating physician in Alaska, Dr. Nolan, prescribed a waiting period of approximately one year, and then “triple arthrosis”
 surgery, if the bones had not naturally fused in that year.  Thereafter, the employee traveled to California, where Dr. Kerns recommended an operation involving a combination of several procedures, which would alleviate the pain and allow a greater range of motion.  Dr. Kerns eventually did perform this series of procedures, which he described as “extremely complicated.” Id. at 1187.  

The Supreme Court in Bringmann determined that the combination of procedures performed by Dr. Kerns was not available in Alaska and that Dr. Nolan did not provide Bringmann with an alternative to a triple arthrosis.  They noted there was no evidence to suggest Dr. Nolan considered the operation that Dr. Kerns performed.  The Supreme Court specifically stated, “If a doctor does not provide an option to the patient, regardless of the doctor’s skill level, the option is unavailable.” Id. at 1190.

Unlike in Bringmann, where the facilities in Alaska failed to provide the employee with an alternative, Dr. Moskowitz specifically endorsed, as an alternative to treatment at SpineCare, treatment with Dr. Stinson and a local psychiatrist.  In addition, whereas Bringmann addressed the local unavailability of a specific combination of procedures, in the instant matter, there is no evidence that any recommended procedures are unavailable to the employee in Anchorage.  Rather, the instant matter essentially concerns whether the provision of pain management and psychiatric services by more than one physician constitutes adequate medical facilities.  We conclude the availability of both a pain management and psychiatric services in Anchorage demonstrates adequate medical facilities, despite the apparent lack of a single physician specializing in both of these areas.  We find no evidence to the contrary. 

The employee also asserted he cannot receive adequate treatment outside of California because he has already begun treatment and established a relationship with Dr. Moskowitz, with whom he is comfortable.  However, for the purposes of this hearing, we find the employee failed to establish the inadequacy of local care on the basis of a single visit and telephone calls.  We also find the employer agreed to pay for transportation to SpineCare in April of 2000 for the purposes of an evaluation for surgical candidacy, not for continuing treatment.  Therefore, we conclude the employer made no admission when it agreed to pay for transportation to California in April of 2000.

We understand the employee would like to continue to treat with Dr. Moskowitz, and we emphasize this decision in no way binds the employee to treatment with any particular provider.  We also note the employer has already agreed to pay for Dr. Moskowitz’ treatment costs.  However, we cannot conclude the employee is entitled to transportation costs to California, based on the above findings.  


ORDER
The employee’s request for transportation costs to California for treatment with Dr. Moskowitz is denied.


Dated at Anchorage, Alaska this     day of March, 2001.
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Philip E. Ulmer, Member

Dissent By Board Member Baffone

In my opinion, the employer failed to rebut the presumption of compensability in this case on the basis of a single sheet of information on Dr. Stinson’s pain management center.  In addition, I find the employer facilitated a relationship with Dr. Moskowitz by agreeing to pay for treatment and transportation costs to SpineCare in April of 2000.  I find payment by the employer constituted an admission in terms of future transportation costs, and the employee has already begun treatment with Dr. Moskowitz.  Furthermore, I find it is crucial to support continuing treatment between an employee and a provider with whom the employee is comfortable and satisfied.  For these reasons, I cannot find the employee would receive adequate care in Anchorage, and I would find he is entitled to transportation costs to California.
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Valerie K, Baffone, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.
RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of ERIC G. BECKMANN employee/applicant; v. OHM REMEDIATION SERVICES CORP., employer; AMERICAN HOME ASSURANCE COMPANY, insurer/defendants; Case No. 199723262; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this      day of March, 2001.



   _________________________________

      




                             Serafine Bourne, Clerk
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� Report of Occupational Injury.


� Workers’ Compensation Claim dated 2/18/00.


� We note Dr. Levine also examined the employee for an IME.


� Dr. Levine’s reports dated 10/27/97 and 1/15/98.


� Letter from Dr. Schurig dated 2/9/99.


� Dr. Levine’s reports dated 3/2/99 and 3/5/99.


� Dr. Mirza’s 3/11/99 chart note.


� The Supreme Court noted that while the triple arthrosis would reduce Bringmann’s pain, it would also eliminate most of the motion in his lower ankle.
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