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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

DALE L. JONES, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

BOUSCHOR, SID,

                                                  Employer,

                                                             Defendant.
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          INTERLOCUTORY

          DECISION AND ORDER

        AWCB Case No.  200002402
        AWCB Decision No.  01-0053

         Filed with AWCB Anchorage, Alaska

         on March 19, 2001


We heard this matter at Anchorage, Alaska on March 8, 2001.  Attorney Robert Erwin represented the employer.  Attorney Robert Rehbock represented the employee.  We closed the record at the hearing's conclusion.   


ISSUE

Whether the employee is entitled to benefits under the Alaska Workers' Compensation Act ("Act"). 


SUMMARY OF THE EVIDENCE

We incorporate by reference the facts as detailed in our previous decision in Jones v. Sid Bouschor, AWCB Decision No. 00-0222 (October 30, 2000) (Jones I), wherein we denied the employee's request to have the statements in his claim as "admitted."  The employee alleges he injured his left thumb on January 7,
 2000 when his "hand got caught in log splitter - splitter discharged and caused injury."  (February 1, 2000 Report of Occupational Injury).  


The employee testified he began working for Sid Bouschor on October 30, 1999 cutting / splitting wood on land Mr. Bouschor was developing.  Mr. Bouschor testified that he owns five acres off Rabbit Creek Road where he lives.  A large, marshy hole in the back needed to be filled, and, over the years associates in the timber industry would unload loads of wood chips, including large parts of trees that were of no commercial value.  After several years, Mr. Bouschor had amassed a large quantity of wood that he decided to cut into firewood and sell to get rid of it.  


The employee's time cards reflect he first worked for Mr. Bouschor on October 30, 1999.  The employee worked a total of 15 days in 1999.  The January time card indicates the employee worked every day between January 2, 2000, and January 7, 2000, the employee's last day.  The employee testified that each time he worked Mr. Bouschor would pick him and a co-worker,  Donald L. "Donny" Austin, up in the parking lot at Beans Café and drive them to his home to work the wood pile.  Mr. Bouschor provided the men with rain slickers.  Upon arrival at the Bouschors' the employee and Mr. Austin would split wood with a hydraulic wood-splitter, then stack and load the chopped wood into a trailer.  Generally they would work from 9:00 am until 5:00 pm with a half-hour lunch break.  At the end of the work day Mr. Bouschor's spouse, Patricia Bouschor, would write out a check to the men who would endorse the check and return it to Mrs. Bouschor, who in turn would pay them in cash.  Then Mr. Bouschor would drive them back to town.   Mr. Bouschor testified that he only had the men work on an "as needed" basis and never had them work when it was below zero or too windy.  


Often Mr. Bouschor also had Robert "Bobby" Thein working at his home in the shop/garage.  Mr. Thein testified he primarily performed mechanical work for Mr. Bouschor, "as needed" on a part-time basis.  He testified that on the days he worked when the employee and Mr. Austin were working, he would drive them back to the downtown area.  


Mr. Bouschor testified that a good crew of two could produce two or three cords of wood per day.  He also stated that usually either he or Mr. Thein would deliver the wood to private individuals who would pay approximately $120.00 per cord for the split wood.   The Bouschors paid income taxes on the money from selling wood, and claimed the wages paid as deductions.  


Regarding his injury, the employee testified that on Friday, January 7, 1999: "I was helping Donny load up a great big log on the splitter, and my thumb got caught . . . on the log and when it discharged it grabbed my thumb and then was no way I could get my thumb out of [the splitter].  It just smacked up against it and luckily it didn't cut it off."  (Hearing tape 1 at log number 777). The employee testified he immediately went up to the shop and almost fainted or passed out on the way.  He stated that he sat down briefly in the shop's bathroom before he put a bandaid and tape on his bleeding thumb.  He testified that Donny was aware that he had his thumb caught in the splitter.  He testified that he tried to continue to work for the last three hours of the work day, but his thumb did not work.  


He testified that he suffered through the weekend and on the following Monday he was having lunch at Beans Café when he had a discussion with Allen Wells who, works at Beans.  He testified that Mr. Wells convinced him to seek medical attention, which he sought the next day.  He testified that he did not immediately seek medical attention because he did not have any money.  


Mr. Wells testified at the March 8, 2001 hearing.  He stated that he saw the employee's thumb on Monday, January 10.  He described it as very swollen, disfigured, black and blue, with dried blood and what appeared to be tape residue.   He testified he convinced the employee to seek medical attention at the Anchorage Neighborhood Health Center, which he did the next day (January 11, 1999).  He also testified that he helped the employee complete a Workers' Compensation Report of Occupational Injury when the employee explained that he had been injured while working for Mr. Bouschor.  He recommended the employee seek legal advise and file his claim.  Mr. Wells testified that the employee was a regular patron and volunteer worker at Beans Café and that in the past he considered hiring the employee for a paid position.  The employee testified that he ultimately required surgery for his thumb that involved a fusion and required four pins be inserted to stabilize his recovery.  


Mrs. Bouschor testified that she regularly paid the transient workers her husband would hire for odd jobs.  She testified that the employee informed her on his last day that he had gotten a job at Beans Café and he was looking forward to working indoors.  After he was paid on January 7, 1999 he advised her that that was his last day.  She testified that the employee never mentioned any thumb injury and she would have noticed a badly injured thumb when he endorsed his check.  


Donny Austin also testified at the March 8, 2001 hearing.  He confirmed he often worked with the employee at the Bouschors' chopping/splitting/stacking wood.   He testified he remembers the employee's last day, but does not remember the employee hurting his thumb or any accident that day.  He recalls that Mr. Thein drove him and the employee back to downtown and he does not remember the employee's thumb appearing injured or bandaged.  He testified that the Bouschors' had little work in January, but he did work for them again in March of 1999.  While at work on March 21, 1999 Mrs. Bouschor typed the following affidavit for him: 


I moved to Alaska in June of 1999.


I first met Dale Jones at Bean's Café over a bad bowl of soup.  We both have staid [sic] at the St. Francis shelter.  He have personally talked a lot.  He has bragged about his drinking and the drugs he does.  He drinks at the Panhandle Bar and his drug is cracked cocane [sic].  


Bean's Café and the St. Francis Shelter both have lists daily of available Day Workers.  People can call or come by to get day workers.  We have worked together.  


I operated a wood splitter along side Dale Jones in Jan. 2000 at the residence of Sid Bouschor.  We were a team.  He never was hurt while operating the wood splitter.  I know that he has claimed that he was.  There is no way that he could have gotten his thumb in the splitter while operating it in the normal way. If he had been seriously hurt, I would have been the first one to know.  


When he left Sid's he bragged that he had a job starting at Bean's Café as a cook.  I doubt if they would hire him since he was always so dirty and smelly.  


My life time partner of 13 years, Linda Welch also knows Dale Jones.  She does volunteer work at Bean's Café.  She has heard him brag to his friends that he plans to get "big" money due to his accident at Sid's.  He has also said that he is planning on sueing (sic) the Doctor and the hospital because they didn't fix his thumb right.  Dale has also said that it was time for him to stop working.  He is that kind of guy who would make up a story of an accident inorder (sic) to get money out of someone. 


He is a drunk and crack head.  I know this because he told me so.  


Pearline Linda Welch also testified at the March 8, 2001 hearing.  She testified that she has lived with Mr. Austin for 13 years.  She knows the employee from when they both volunteered at Beans Café.  She saw the employee with his hand wrapped in white gauze at the Neighborhood Clinic on January 11, 1999.   She testified they exchanged harsh words and that the employee "specifically told me he purposefully smashed his thumb so he wouldn't have to work the rest of the year."  On a separate occasion while at the transit center, she stated the employee indicated to her that he would be getting a lot of money out of his lawsuit.  She acknowledged that she bears harsh feelings toward the employee based on her concern whether Mr. Austin would be able to continue to work at the Bouschors' based on his suit.


Robert Thein also testified at the March 8, 2001 hearing that he recalls driving the employee back to downtown on January 7, 1999.  He testified the employee did not appear injured or complain of any pain.  He testified that both the employee and Mr. Austin (and he) knew there was not much additional work needed and that they both would be laid off soon.  He recalled the employee discussing an indoor job at Beans Café.  


Sid Bouschor testified that the employee never told him he had an injury and did not see any injury to his thumb all day.  He does recall the employee asking for a bandaid while he was in the shop, but did not observe the employee to be in any distress or appear injured.  He stated he was in the shop when the employee was paid at the end of the day and the employee told him he had an indoor job cooking at Beans Café.  He stated that Mr. Austin only worked one additional week in January when the wood ran out, but he does continue to hire him on an infrequent basis.  Mr. Bouschor testified that he has a business license for a machine repair business, "Bouschor Enterprises," which he runs out of his shop.  He testified that neither the employee or Mr. Austin ever performed any type of mechanical work.  


The employee has filed a bill from Michael Newman, M.D., totaling $2,105.00 due, a bill from Alaska Regional Hospital totaling $3,580.14 due, and a bill from Denali Anesthesia, P.C., totaling $468.00 due.  In addition, the employee filed a "Consent for Treatment" form from the Anchorage Neighborhood Health Center, "Discharge Instructions" from Alaska Regional Hospital, and "Clinician's Statement" signed by the employee.  A billing statement from Anchorage Neighborhood Health indicates the employee indicates the employee was treated on January 11, 2000, and based on his lack of ability to pay, the bill was adjusted down $113.00;  the total due is $176.00.  The record is void of any substantive or surgical medical reports.  Mr. Bouschor's counsel represented at the March 8, 2001 hearing that the "medical providers would not release medical reports until the employee's bills were paid."  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.135 provides in pertinent part:  


In making an investigation or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties.  


8 AAC 45.054 provides in pertinent part:  "(b) Upon the petition of a party, the board will, in its discretion, order other means of discovery. 
(c)
The board or division will issue subpoenas and subpoenas duces tecum in accordance with the Act."  


We find we need to review and consider the employee's substantive, complete medical records to best ascertain the rights of the parties.  We direct the employee and his counsel to obtain copies of the employee's medical records regarding his thumb, in particular the records from Anchorage Neighborhood Health Center from January 11, 2000, and the employee's surgical reports.  Should the employee encounter resistance in the production of the requested records, he is directed to request the Board issue a subpoena duces tecum which will be promptly issued.  Accordingly, we conclude we will reopen the record for submission of the requested substantive medical records.  


ORDER

The record is reopened.  The employee is directed to obtain the medical records requested in this order.  


Dated at Anchorage, Alaska this 19th day of March, 2001.
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John Abshire, Member
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Robin Ward, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of DALE L. JONES employee / applicant; v. SID BOUSCHOR, employer; Case No. 200002402; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 19th day of March, 2001.

                             

   _________________________________

      




   Shirley A. DeBose, Clerk
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� The ROI lists the date of injury as January 11, 2000.  The employee explained this was the first day he sought medical attention.  
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