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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

GARY H. RICHARDSON, 

                                                  Employee, 

                                                            Petitioner,

                                                   v. 

ALASKA, UNIVERSITY OF (FAIRBANKS),

                                                  Employer,

                                                   and 

ALASKA, UNIVERSITY OF,

                                                  Insurer,

                                                            Respondants.
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          INTERLOCUTORY

          DECISION AND ORDER

        AWCB Case No.  199810593
        AWCB Decision No. 01-0064

         Filed with AWCB Fairbanks, Alaska

         April  12, 2001

On March 15, 2001, in Fairbanks, Alaska, we heard the employee’s petition to declare a new attending physician.  The employee appeared pro se.  Attorney Dennis E. Cook represented the employer.  We sat as a two-member panel as authorized by AS 23.30.005(f).  We closed the record at the conclusion of the hearing.


ISSUE


Shall we permit the employee to designate a new attending physician?


SUMMARY OF THE EVIDENCE

The employee was injured in the course and scope of his employment on June 2, 1998, when he struck his head on a ceiling protrusion.  The employee testified that he took off from work until June 9, 1998, hoping that his injury would heal on its own.  The employee testified that he initially attempted to treat with Richard H. Cobden, M.D., but was told by Dr. Cobden’s staff that Dr. Cobden would be out of town for two or three weeks. 


On June 9, 1998, the employee saw Robert D. Dingeman, M.D., for his neck pain.  The employee had previously treated with Dr. Dingeman for low back problems.  The employee testified that he saw Dr. Dingeman because his sister in-law worked for Dr. Dingeman and was able to get the employee a quick appointment with him.  He testified he never had any intention of designating Dr. Dingeman as his attending physician, but intended to see him only on an emergency basis. 


Dr. Dingeman took x-rays, which revealed no fracture.  (Dr. Dingeman’s 6/9/98 X-ray Report).  The employee saw Dr. Dingeman only once.  Three days later, the employee started treating with John W. Joosse, M.D.  The employee testified that the only reason he was able to get a quick appointment with Dr. Joosse was because his wife knew a member of Dr. Joosse staff.  He continued to treat with Dr. Joosse until August 1999.  On September 1, 1999, Dr. Joosse responded to a letter from the employer indicating that he agreed with the employer’s medical evaluator (“EME”), John Ballard, M.D., who felt that the employee needed no further treatment as result of his work injury.


In January 2000, the employee began treating with Dr. Cobden.  The employer argues that this change constitutes an impermissible second change of physicians under AS 23.30.095(a).  The employee argues that he never designated Dr. Dingeman as his attending physician, and saw Dr. Dingeman only because he was unable to treat with a physician of his choice. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The employee claims he has a right to substitute Dr. Cobden as his new physician.  An employee is only permitted to change physicians one time without the written consent of the employer.  AS 23.30.095(a) states, in pertinent part:


When medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits.  The employee may not make more than one change in the employee's choice of attending physician without the written consent of the employer.  Referral to a specialist by the employee's attending physician is not considered a change in physicians.  Upon procuring the services of a physician, the injured employee shall give proper notification of the selection to the employer within a reasonable time after first being treated.  Notice of a change in the attending physician shall be given before the change.


The employer argues that the employee designated Dr. Dingeman as his initial attending physician, and that Dr. Joosse constituted his one permissible change.  AS 23.30.095(a); 8 AAC 45.082.
 8 AAC 45.082(c)(2)(A) provides that an employee does not designate a physician as an attending physician if the employee gets service “at a hospital or an emergency care facility.”  In the instant matter, we find the employee’s one-time treatment with Dr. Dingeman constituted treatment at “an emergency care facility.”  The employee treated with Dr. Dingeman only once.  He testified he initially attempted to treat with Dr. Cobden, but Dr. Cobden was unavailable for several weeks.  He also testified he was unable to get immediate treatment with Dr. Joosse. We find the employee was a credible witness.  AS 23.30.122.


The employer argues that the employee’s treatment with Dr. Dingeman did not constitute treatment at a “hospital or an emergency care facility,” and thus the employee’s treatment with Dr. Dingeman constituted treatment with an “attending physician.”  8 AAC 45.082(c)(2)(A).  We conclude that Supreme Court case law requires that the terms “hospital or an emergency care facility” in 8 AAC 45.082(c)(2)(A) be interpreted broadly to properly effectuate the purposes of the Workers’ Compensation Act.  Juneau Lumber Co. v. Alaska Industrial Board, 122 F.Supp. 663 (D. Alaska 1954); Gordon v. Burgess Construction Co., 425 P.2d 602 (Alaska 1967).  


Under the employer’s interpretation of 8 AAC 45.082(c)(2)(A), an injured worker who is forced to treat with a physician on an emergency basis – not at a “hospital or an emergency care facility” -- would be deemed to have designated that physician as his “attending physician.”   Interpreting our regulation so narrowly would set a dangerous precedent, particularly in rural communities where “emergency care facilities” are scarce.  Moreover, it can often take weeks for an injured worker to get an appointment with a physician of his or her choice.  We conclude that this proposed interpretation would be contrary to the purposes of the Workers’ Compensation Act, and we decline to adopt it. 

We find that the employee sought treatment with a physician of his choice, Dr. Cobden, but was unable to immediately get that treatment because Dr. Cobden was unavailable.  The purpose of the Workers’ Compensation Act’s provision that limits employees to one change of physicians is to prevent employees from “physician shopping.”  Bloom v. Tekton, Inc., 5 P.3d 235 (Alaska 2000).   We find the employee was not engaged in any sort of “physician shopping.”  Under the circumstances, we conclude the employee was entitled to change his attending physician to Dr. Cobden.  


ORDER


The employee may designate Dr. Cobden as his new attending physician.


Dated at Fairbanks, Alaska this  12th  day of April 2001.
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Dorothy Bradshaw, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of GARY H. RICHARDSON employee / petitioner; v. ALASKA, UNIVERSITY OF (FAIRBANKS), employer / respondant; Case No. 199810593; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this  12th   day of April 2001.
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Lora J. Eddy, Clerk
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