JERRY D. FLOCK  v. GENERAL ROOFING SYSTEMS
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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

JERRY D. FLOCK, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

GENERAL ROOFING SYSTEMS,

(Uninsured),

                                                  Employer,

                                                   and 

GLENN SMART and SANDRA SMART,

Individually, Jointly, and Severally,

                                                            Defendants.
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          INTERLOCUTORY

          DECISION AND ORDER

        AWCB Case No.  199713636
        AWCB Decision No.  01-0068

         Filed with AWCB Anchorage, Alaska

         on April 13,  2001


We heard this matter at Anchorage, Alaska on March 22, 2001.  The employee appeared, representing himself.  Attorney William Erwin represented the employer and Sandra Smart, individually. Glenn Smart did not appear or otherwise directly participate;
  we found he had notice of the hearing and proceeded in his absence under 8 AAC 45.070(f)(1).  Sandra Smart has entered her appearance representing her father, as a non-attorney representative.  We kept the record open for two weeks to allow the employee an opportunity to file additional documentation.  We closed the record on April 12, 2001, when we first met after the time for filing the documentation lapsed.  


ISSUES

1.
Whether the employee is entitled to an additional 1 1/2% permanent partial impairment (PPI) rating.


2.
Whether the employee is entitled to temporary total disability (”TTD") from May 27, 1997 through July 29, 1997, and October 27, 1997 through October 31, 1999.


3.
Whether the employee is entitled to reemployment benefits under AS 23.30.041.  


4.
Whether the employee is entitled to additional medical costs.


5.
Whether the employee is entitled to transportation costs.  


6.
Whether the employee is entitled to prescription costs.


7.
Whether the employee is entitled to a compensation rate adjustment.


8.
Whether the employee is entitled to interest.


9.
Whether the employee is entitled to a 25% penalty on all unpaid or late compensation.


10.
Whether the employee is entitled to a 20% penalty under AS 23.30.070.


11.
Whether to require the employer to post a bond under AS 23.30.075(b).


12.
Whether to refer this matter to the District Attorney's Office for investigation under AS 23.30.095(i).  


SUMMARY OF THE EVIDENCE

We incorporate by reference the facts as detailed in our prior decisions: Flock v. General Roofing Systems, AWCB Decision Nos. 98-0196 (July 29, 1998) (Flock I); 98-0245 (September 29, 1998) (Flock II); 99-0220 (November 2, 1999) (Flock III); 99-0241 (November 30, 1999) (Flock IV);  00-0050 (March 10, 2000) (Flock V);  00-0080 (April 28, 2000) (Flock VI); and 01-0042 (March 6, 2001) (Flock VII).  In addition, we referred the matter for criminal prosecution in In the Matter of the Accusation of the Failure to Insure Workers' Compensation Liability Against Sandra Smart d/b/a General Roofing, AWCB Decision No. 99-0063 (March 22, 1999).  


The employee was injured while working for the employer when he fell through a rotted roof. At the time of the employee's injury, the employer's workers' compensation insurance had lapsed and it was uninsured. After contentious litigation, the parties entered into a compromise and release agreement ("C&R") which was approved on August 26, 1998. In Flock III at 33, the Board found the employer lied to the Board concerning its assets and defrauded the employee to his detriment, and overturned the C&R. The Board ultimately found the employer liable for additional, extensive benefits related to the employee's workers' compensation claim.  


At the March 22, 2001 hearing, the employee argued the record is complete and we should be able to conclude or calculate the amounts he is entitled to.  At the March 22, 2001 hearing, we explained that the employee needed to present evidence to substantiate his claim.  We kept the record open to allow the employee the opportunity to file additional documentation.  Specifically, we requested, and the employee agreed to provide, the following on or before April 9, 2001:  documents from the Division of Wage and Hour which show any periods of employment between 1997 and 1999;  wage information that shows his "best 13 weeks" for compensation rate prior to his injury;  compilation of specific medical bills which have not been paid, including the total amount due;  compilation of specific pharmaceutical bills which have not been paid, including the total amount due;  and itemization of transportation costs claimed for reimbursement.  


Also at the March 22, 2001 hearing, the employee requested we require the employer to purchase a bond to cover the cost of his medical and other claims.  The employer did not dispute or otherwise comment on the employee's request that we require a bond or other surety.   In addition, the employee asserts that Ms. Smart has been interfering with his present and past authorized chiropractor.  The employer argued that the employee's chiropractor called her; she did not call him.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.135 provides in pertinent part:  "The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties."  We recognize that the employee may have difficulty compiling the requested, extensive documents.  We excuse his filing the requested documents, and allow an additional 30 days from the date of this decision for the employee to provide the requested information.  The employer shall then have 30 days from the date the employee files the documentation to respond.  Thereafter, we will issue a decision and order based on the written record.  AS 23.30.135. 


We find the employee is required to provide the Board with evidence to support any claims he is making.  We find he agreed to do so at the March 22, 2001 hearing.  We find the employee needs to have exact amounts so that we can issue a comprehensive, complete decision and order.  The employee is also advised that if the employer has not paid compensation pursuant to our order in Flock VII (the March 6, 2001 decision), he can initiate default proceedings in the Superior Court.  


Although the employee only argued at the March 22, 2001 hearing for an additional 1  1/2% increase in his PPI, we herein provide notice that he may actually be entitled to much more.  (Dwight v. Humamana Hosp. Alaska, 876 P.2d 1114 (Alaska 1994)).  The employee underwent extensive esophagael surgery subsequent to his work injury.  This was found to be related to his 1997 injury in Flock III.  Accordingly, any PPI attributable to his esophagus should also be rated.  We direct the employee to get another PPI rating which should be converted under the combined values tables for a whole person rating.  The employer shall pay for the rating.  Of course, if the employer also wishes to have the employee's esophagus rated by its doctor, it may do so pursuant to the Act.  


We find that reemployment benefits are not properly before the Board as we have no determination from the Reemployment Benefits Administrator ("RBA").  If the employee still would like to pursue benefits under AS 23.30.041 he is instructed to request an eligibility evaluation from the RBA.  The employer shall pay for all reemployment services rendered, if any.  


AS 23.30.075(b) provides in pertinent part:  "If an employer elects to pay directly, the board may, in its discretion, require the deposit of an acceptable security, indemnity, or bond to secure the payment of compensation liabilities as they are incurred."  We find the uninsured employer has elected to pay the employee's benefits directly.  We find, based on prior non-payments under Board orders, that the employer has a poor payment history (see, e.g., Flock III, Flock VII).  We will exercise our discretion and require the employer to secure a bond in the amount of at least $100,000.00 to cover potential liability for the employee's claims.  This shall be secured within 30 days of the issuance of this decision and order.  


AS 23.30.095(i) provides in pertinent part:  "Interference by a person with the selection by an injured employee of an authorized physician to treat the employee, or the improper influencing or attempt by a person to influence a medical opinion of a physician who has treated or examined an injured employee is a misdemeanor.   Based on the employee's testimony at the March 22, 2001 hearing, we find Ms. Smart may have tried to interfere with the employee's medical treatment recently, and in the past.  We forward this issue to Workers' Officer Joireen Cohen for investigation and possible referral to the District Attorney's Office.  We note that we have referred for prosecution the employer's failure to insure in AWCB Decision No. 99-0063 (March 22, 1999).


ORDER

1.
The record is reopened for submission of evidence as detailed in this interlocutory decision and order.  


2.
The employer shall secure a bond to cover at least $100,000.00 in potential liability within 30 days of the issuance of this decision. 


3.
This matter is referred to Workers' Compensation Officer Joireen Cohen for possible additional criminal investigation.  


Dated at Anchorage, Alaska this 13th day of April, 2001.





ALASKA WORKERS' COMPENSATION BOARD
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William Wielechowski,






     Designated Chairman







____________________________                                






Marc Stemp, Member







____________________________                                  






Andrew Piekarski, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of JERRY D. FLOCK employee / applicant; v. GENERAL ROOFING SYSTEMS, (uninsured employer); and Glenn Smart and Sandra Smart, individually, jointly, and severally / defendants; Case No. 199713636; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 13th day of April, 2001

                             

   _________________________________

      




   Shirley A. DeBose, Clerk
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� Pursuant to an order in a related criminal matter, Glenn Smart is not permitted to contact the employee.  
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