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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

GEORGE  HERNANDEZ, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

PROVIDENCE ALASKA MEDICAL CNTR,

                                                  Employer,

                                                   and 

PROVIDENCE HEALTH SYSTEM - WASHINGTON,

                                                  Insurer,

                                                            Defendants.
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          FINAL

          DECISION AND ORDER

        AWCB Case Nos. 199704974, 199715460
        AWCB Decision No. 01-0072 

         Filed with AWCB Anchorage, Alaska

         April 13, 2001

We heard the employee’s claim for benefits on March 21, 2001 at Anchorage, Alaska.  The employee represented himself.  Attorney Constance Livsey represented the employer.  Spanish interpreter Mary Osborne also appeared at the hearing. We closed the record at the conclusion of the hearing.


ISSUES
1. Is the employee entitled to temporary total disability (TTD) benefits from March of 1999 through November of 1999 for his right knee condition? 

2. Is the employee entitled to TTD benefits from February 28, 2000 through April 25, 2000 for his right knee condition?

3. Is the February 28, 2000 right knee surgery and follow-up care by Bret Mason, D.O. compensable?

4. Did the employee suffer a compensable, work-related injury to his left knee?


SUMMARY OF THE EVIDENCE
On March 10, 1997, the employee filed a Report of Occupational Injury stating he strained his leg while working for the employer as a laundry assistant.  The employee stated, “my right side leg muscles fell (sic) sore when I push the carts all the time for the past 3 months.”  He had been working for the employer since November of 1994.
  On March 12, 1997, the employee went to E. Hill Bryant, M.D., and complained of intermittent right knee pain since December 6, 1996.  The employee stated his pain worsened when he pushed heavy carts at work, and he had been treating with Tylenol, Ben Gay and an elastic wrap, though he had been unable to work the past few days.  He reported no previous history of a right knee injury.  Upon examination, Dr. Bryant noted crepitus of the patella with movement and a “popping” below the patella with flexion and extension.  Dr. Bryant diagnosed a right knee strain with tendonitis and prescribed Ibuprofen.  In addition, Dr. Bryant released the employee back to work on March 17, 1997 with no pushing or pulling greater than twenty pounds, no bending, and no squatting.

Leslie Bryant, M.D., reexamined the employee on April 9, 1997.  The employee wished to be released to full duty, as he had already been working at full capacity at work.  He reported no significant pain at work, though he noted right knee soreness at the end of the day.  Dr. Bryant diagnosed chondromalacia patella and released him to full-duty work.  However, by April 28, 1997, the employee returned to Dr. Bryant and complained that pushing a heavy cart caused his right knee to become painful again.  According to the employee, the employer informed him there was no job in laundry on weight restriction, though others in the laundry area did not have to push the carts.  The employee was upset by the employer’s failure to provide alternative employment.  Dr. Bryant once again released the employee to work with a weight restriction of fifty pounds and referred him to Declan Nolan, M.D., for further work-up.  

On May 16, 1997, William Mayhall, M.D., evaluated the employee at the employer’s request.  Dr. Mayhall suspected a right meniscal tear.  On a more probable than not basis, Dr. Mayhall believed the cause of the employee’s knee condition was the work injury.  Dr. Mayhall believed the employee could return to work with modifications for bending and heavy lifting.   Moreover, an MRI taken of the right knee on June 19, 1999 revealed a “small, vertical tear of the apex of the middle third of the lateral meniscus.”  The medial meniscus appeared normal.

Dr. Nolan treated the employee conservatively throughout June and July of 1999.  Dr. Nolan also determined the chondromalacia patella, not the lateral meniscal tear, was the primary source of pain.
  Moreover, on July 31, 1997, John Frost, M.D., evaluated the employee at Dr. Bryant’s request.  Dr. Frost noted, “MRI of the knee does show a possible tear of the lateral meniscus.  It is a small tear at the junction of the anterior middle thirds and it seems unlikely that even if it is present that it would be the cause of his fairly specific medial joint symptoms.”  Dr. Frost went on to state, “I feel that he most likely has a medial plica syndrome…”  Dr. Frost recommended the employee be restricted to very light desk work.  If he failed to improve, Dr. Frost suggested arthroscopic procedure.

On September 10, 1997, Dr. Bryant issued a report and concluded the employee suffered from chondromalacia patella, possibly compounded by medial plica syndrome.  According to Dr. Bryant, the MRI abnormality was not the cause of the employee’s symptoms.  Dr. Bryant also determined the symptoms were work-related, and the employee should change to a job that does not include physical labor such as pushing 400-pound carts up ramps, bending, squatting and balancing.

Thereafter, in an October 10, 1997 chart note, Dr. Bryant noted the employee reported left knee pain.
  On October 18, 1997, Thad Stanford, M.D., examined the employee at the employer’s request.  The employee complained of pain in both knees, and Dr. Stanford noted the employee walked with a cane.  After examining the employee, Dr. Stanford concluded the employee had complaints of pain without any objective evidence.  Moreover, Dr. Stanford found no evidence in the record of a work injury to either the right or left knee.  He could not confirm chondromalacia of either patella, and stated even if the employee suffered from chondromalacia of the patella, it was spontaneous in origin.  Dr. Stanford diagnosed “Bilateral knee pain.  Etiology undetermined.”

In addition, on December 15, 1997, Dr. Mayhall also examined the employee at the employer’s request.  Dr. Mayhall stated:

It would appear to me that this gentleman apparently developed pain while pushing a heavy laundry cart, although he did not suffer a fall, perceive a twist or turn, it is my impression that a 144-pound man pushing a 600-pound cart, possibly up an incline, could increase pressure in the patellofemoral joint, and as well the medial joint line possibly injuring the knee.  That is compressive forces and loads could cause enough friction between the retropatella surface in the femur, or the medial femoral condyle and tibia to cause severe irritation to the articular cartilage.

Dr. Mayhall continued to believe the employee had some type of “‘internal derangement’ that may be a retropatella chondromalacia-like syndrome.”  Moreover he stated, “…I believe this gentleman probably did have an industrial ‘injury’ or the development of an (sic) condition such as anterior knee pain syndrome (chondromalacia) as a ‘result of his work.’”

Thereafter, the employee began treating with Glenn Ferris, M.D.  At the hearing, the employee testified he went to Dr. Ferris on his own accord after Dr. Bryant became ill and cancelled his appointments.  According to the employee, Dr. Bryant encouraged him to seek another physician.  Dr. Frost reevaluated the employee on January 22, 1998, at Dr. Ferris’s request. The employee reported he had developed left knee pain after favoring his right knee.  On examination of the left knee, Dr. Frost found the employee was “somewhat exaggerated with jumping and wincing with the examination.”  Moreover, Dr. Frost ordered an x-ray of the left knee, which was read as normal.
  Dr. Frost concluded:

I have the distinct impression that an arthroscopy would probably show negative or minimal findings.  His pattern of pain location, symptom magnification, and lack of objective evidence of meniscus tear or other internal derangement leads me to be very reluctant to recommend a surgery on him.  Frankly I do not (sic) what the etiology of the pain is but believe that an exploratory surgery is not indicated…I have explained that it is always possible that I am wrong and that he does, in fact, have an internal derangement; however, I would not be willing to recommend a surgery at this time…I do not find a direct relationship between the left knee pain and his job.

The employee continued to see Dr. Ferris.  An MRI of the left knee was performed and revealed a nearly normal knee.  The only finding was the thinned, bowed appearance of the anterior cruciate ligament.
  In a letter dated March 31, 1998, Dr. Ferris deferred to Dr. Frost’s opinion that the employee’s left knee condition was not work-related.  In addition, on March 24, 1998, Dr. Ferris assessed a 4% permanent partial impairment (PPI) rating to the employee’s right knee.  Dr. Ferris also referred the employee to David McGuire, M.D., for further evaluation.

On April 16, 1998, Dr. McGuire examined the employee and found he was disabled and in severe pain.  He diagnosed a medial meniscus tear, and he suspected chondromalacia.  Dr. McGuire also recommended arthroscopy because the pain was right on the jointline.  On July 28, 1998, Dr. McGuire performed arthroscopic surgery and a partial lateral meniscectomy of the right knee.  According to the operative report, there was no tear to the medial meniscus, though there was laxity of the ACL and synovitis of the inferior surface.  Post-surgery, the employee experienced more pain than expected, as well as difficulty with range of motion.  On August 17, 1998, Dr. McGuire noted, “He still limps with long walks.”
  The employee then underwent a course of physical therapy.  Physical therapy notes in October of 1998 show the employee continued to complain of medial knee pain with most activities.
  Moreover, in November of 1998, Dr. McGuire found the employee still had limited range of motion of the right knee, though he commented, “I think this is a matter of rehab.”  Dr. McGuire also noted continued complaints of medial pain, though there were no objective findings.

On December 14, 1998, the employee complained of pain in cold weather, and Dr. McGuire determined the employee would be medically stable at six months post-surgery, or in five weeks.  On February 15, 1999, Dr. McGuire assessed a 1% whole person PPI.

The employee did not seek medical treatment again until June of 1999, when he saw Dr. McGuire for left knee pain.  Dr. McGuire evaluated the employee and found the employee over reactive to pain.  Dr. McGuire had no explanation for the employee’s left knee complaints and released him to work.
  At the hearing, the employee testified Dr. McGuire told him he needed no further treatment and stated there was nothing else he could do for him.  The only other medical record during this time is an MRI report of the right knee dated August 28, 1999.  The MRI report revealed “thinning of the fibers of the anterior cruciate ligament,” as well as increased signal intensity consistent with small intrameniscal tears of the medial and lateral menisci.  

The employee next sought treatment for his right knee with Bret Mason, D.O., on referral from Michael Todd, M.D., who treated the employee for carpal tunnel syndrome.  According to the employee, his right knee was “never good” after the arthroscopic surgery in July of 1998.
  On February 24, 2000, Dr. Mason recommended further arthroscopic procedure due to the employee’s continued pain and disability, as well as the August 1999 MRI findings.  Dr. Mason noted photographs of the prior arthroscopic procedure suggested ACL laxity and contained a view of the patellofemoral articulation, but no medial structures.
  On February 28, 2000, Dr. Mason performed arthroscopy of the right knee with “partial medial meniscectomy of the posterior horn and lateral meniscal shavings.”  Dr. Mason also performed a limited synovectomy of the medial compartment and anterior patellofemoral articulation.  His post-operative diagnoses included “small tears of the rim of the lateral meniscus” and “hypertrophic synovitis of medial compartment and anterior patellofemoral, especially medial synovial,” as well as a medial meniscus tear.

On April 25, 2000, Dr. Mason examined the employee and determined he was doing very well post-surgery, fully weight bearing and with no apparent limp.  The employee stated his pain was relieved and he was anxious to get back to work.  Dr. Mason noted the employee did well in post-surgery therapy, had reached medical stability and could return to full-duty work with no restrictions.  Moreover, Dr. Mason opined, “I feel more probable than not that the reason for his most recent surgery stems back to the injury he sustained at Providence in 1996.”

Dr. Mayhall reevaluated the employee once again on February 9, 2001.  Dr. Mayhall determined on a more probable than not basis the medial meniscus tear is not related to the work injury.  Moreover, he found the 1997 injury at Providence was not a substantial factor in the need for arthroscopy in February of 2000.  Dr. Mayhall went on to state:

In my opinion, the subsequent MRI scan done on the right knee on August 28, 1999, documents degenerative change in the meniscus, which I believe is idiopathic.  Should the injury of 1996 have caused meniscal damage or degenerative change, it should have been present on the first MRI on a significant basis.  Thus, in my opinion, this is idiopathic degenerative change, probably related to Mr. Hernandez’s age, relative varus of the knees (lack of the normal valgus positioning of approximately 5 to 7 degrees), and the aging process.  The fact that he had a normal meniscus at arthroscopy in July 1998 and a tear in 2000 which was described as a horizontal flap tear (which is usually considered degenerative) indicates degenerative change to this tear.  As opposed to that radial tears of the lateral meniscus have been described as traumatic.

***

I would say it is possible that the condition of the meniscal tear of the medial meniscus is related to the 1997 Providence injury, but I find that highly unlikely…There is a small possibility that the injury could have damaged the internal aspect of the medial meniscus and started to set degenerative change into play.  However, in my opinion that should have been more evident on the MRI in 1997, and should have been more specifically related to that injury.

At his deposition dated February 22, 2001, Dr. McGuire testified the arthroscopic procedure in July of 1998 revealed a normal medial meniscus.
  During the deposition, Dr. McGuire referred to photographs of the medial meniscus taken during the procedure.  According to Dr. McGuire, the photographs confirm a normal medial meniscus with no tear.
  Dr. McGuire noted there was partial tear to the lateral meniscus, which he repaired.  He also noted synovitis on the inferior of the meniscus and some laxity in the ACL.  According to Dr. McGuire, synovitis demonstrates the presence of inflammation and an irritant.  Specifically, Dr. McGuire stated, “If you have articular cartilage injury, the loose pieces float out and land on the synovium, and the synovium will dissolve them.”
  Dr. McGuire testified one may speculate whether the laxity of the ACL contributed to the medial meniscus tear that was found by Dr. Mason in 1999.

On November 27, 1997, the employee filed a claim for benefits for his right knee and also noted left knee pain due to favoring his right knee.  On April 4, 1998, the employer controverted all benefits related to a left knee injury.  On June 18, 1998, the employee filed an affidavit of readiness for hearing (ARH) regarding the employer’s petition to appeal the RBA’s determination that the employee was entitled to an eligibility evaluation.  On April 14, 1999, the employee filed another ARH regarding the RBA’s determination of ineligibility for reemployment benefits.  Finally, on May 26, 2000, the employee filed yet another ARH pertaining to his November 27, 1997 claim.
At the hearing, the employee testified he injured his right knee at work after pushing laundry carts weighing 150 – 500 pounds.  He further testified his left knee began to bother him in June of 1997 because he was putting more weight on it due to his right knee difficulties.  The employee testified he had no problems with either knee before December of 1996.  According to the employee, in July of 1998 Dr. McGuire wanted to perform arthroscopic surgery on both his right and left knee at the same time, but the employee declined.  Mary Osborne testified when she contacted Dr. McGuire’s office after the July, 1998 right knee operation, the office informed her that Dr. McGuire would not be performing surgery on his left knee.

The employee further testified after Dr. McGuire released him to work, he attempted to work at NPS Corporation, Holiday Inn, and Nana/Marriott, but he either had to leave or lost those jobs due to persistent knee problems.  The employee stated he went back to Dr. McGuire in June of 1999, but Dr. McGuire said there was nothing more he could do for him.  Therefore, he went to Dr. Mason and underwent surgery in February of 2000.  The employee testified he continued to use a cane, prescribed to him in 1997 by Dr. Bryant, after Dr. McGuire’s July, 1998 surgery.  According to the employee, since Dr. Mason’s surgery, he no longer needs a cane and has been able to work at Red Robin for approximately six months.

Parties’ Arguments

The employee argued his left knee condition is work-related, and he has never received treatment for it.  The employee further contends Dr. Mason’s right knee surgery was related to the work injury and is compensable, as is the resulting time loss.  The employee asserted the surgery by Dr. McGuire in July of 1998 did not improve his right knee pain, and he was disabled and unable to work until Dr. Mason’s surgery.

The employer argued the employee’s left knee claim is not compensable because the employee failed to file an affidavit of readiness for hearing for his left knee until May 26, 2000.  Therefore, the left-knee claim is time-barred under AS 2330.110(c).  In addition, the employer asserted even if the claim is not time-barred, no physician has authorized time loss for the left knee, and the employee’s treating physicians, Dr. Ferris and Dr. Frost, concluded the left knee condition is not work-related.  

Regarding the employee’s right knee, the employer argued no additional benefits are due.  The employer asserted the evidence, specifically the testimonies and medical opinions offered by Drs. McGuire and Mayhall, demonstrates the work injury at Providence was not a substantial factor in the need for Dr. Mason’s February, 2000 surgery.  The employer noted Dr. Mayhall’s opinion that the right medial meniscus tear was not related to the work injury, but rather a degenerative condition.  Moreover, the employer emphasized Dr. McGuire’s finding that no meniscal tear was present when he performed an exploratory arthroscopic procedure in July of 1998.  Therefore, neither the February 2000 surgery, nor the resulting time loss, is compensable.  Additionally, the employer argued Dr. Mason constitutes an excessive change in treating physicians.  Finally, the employer argued the employee is not entitled to time loss benefits from March, 1999 through November, 1999 because Dr. McGuire found the employee medically stable and released him to work.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Is the employee’s left knee injury compensable?

In our analysis, we must first apply the statutory presumption of compensability.  AS 23.30.120(a) provides in pertinent part, “In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of the chapter.”

Applying the presumption of compensability is a three-step process. Louisiana Pacific Corp. v. Koons, 816 P.2d 1379 (Alaska 1991).  In the first step, generally, “AS 23.30.120(a)(1) creates the presumption of a compensable disability once the employee has established a preliminary link between employment and injury.” Wien Air Alaska v. Kramer, 807 P.2d 471, 474 (Alaska 1991).  “[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.” Burgess Construction Co. v. Smallwood, 623 P.2d 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation. Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  If the employee’s evidence establishes the preliminary link, we presume his injury is compensable, and the burden of producing contrary evidence shifts to the employer. 

We find the employee testified he began experiencing left knee pain in June of 1997 after favoring his right knee.  We find several medical records document the employee’s complaints of left knee pain.  Based on the testimony and the evidence the employee presented, we conclude the employee established a preliminary link between his left knee condition and his work injury.

In the second step, we must determine whether the employer has met its burden of producing contrary evidence. Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).  To rebut the presumption, the employer must produce “substantial evidence” that either (1) provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminates any reasonable possibility that the employment was a factor in the disability. Grainger v. Alaska Workers’ Compensation Board, 805 P.2d 976, 977 (Alaska 1991). “Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion. Miller v. ITT Arctic Services, 577 P.2d 1044 (quoting Thornton v. Alaska Workmen’s Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).   Because the presumption shifts only the burden of production to the employer, and not the burden of proof, we examine the employer’s evidence in isolation. Veco v. Wolfer at 869.  If the employer produces substantial evidence rebutting the presumption of compensability, the presumption drops out, and we move to the third step. Id. At 870.

We find the employer presented substantial evidence to overcome the presumption of compensability.  Dr. Frost opined, “I do not find a direct relationship between the left knee pain and his job.”  Moreover, Dr. Ferris concurred with Dr. Frost’s opinion that the left knee injury was not work-related. 

In the third step, the employee bears the burden of proving all the elements of the claim by a preponderance of the evidence. Id.  The party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief in the mind of the triers of fact that the asserted facts are probably true.” Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).

We find the preponderance of the evidence demonstrates the employee’s left knee condition is not work-related.  In addition to the opinions of Dr. Frost and Dr. Ferris, Dr. Stanford could not identify a left knee condition.  Moreover, in June of 1999, Dr. McGuire identified no explanation for the employee’s left knee complaints and found the employee over reactive to complaints of pain.  Supporting these medical opinions is an MRI report dated March 6, 1998, which reveals a normal left knee.  Consequently, we find the employee has not proven his claim by a preponderance of the evidence.  Because we find the employee’s left knee condition is not compensable, we decline to address the employer’s argument that his claim is time-barred.

II. Is the February, 2000 surgery by Dr. Mason compensable?

In our analysis, we must again apply the statutory presumption of compensability.  We find the employee testified he had no problems with his right knee prior to working for the employer.  The employee testified he continued to have right knee pain even after the surgery in July of 1998.  According to the employee, since his work injury, he needed to use a cane and was unable maintain employment until after Dr. Mason’s surgery in February of 2000.  In addition, Dr. Mason opined, “I feel more probable than not that the reason for his most recent surgery stems back to the injury he sustained at Providence in 1996.”  Based on the employee’s testimony and Dr. Mason’s opinion, we find the employee has raised the presumption of compensability. Wien Air Alaska v. Kramer, 807 P.2d 471, 474 (Alaska 1991).

In the second step, we must determine whether the employer has met its burden of producing contrary evidence. Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).  We find the employer failed to present substantial evidence to overcome the presumption of compensability.  While a medial meniscus tear was not present during Dr. McGuire’s surgery in July of 1998, he noted laxity of the ACL and synovitis on the inferior surface of the meniscus.  Dr. McGuire testified one may speculate whether the laxity of the ACL contributed to the medial meniscus tear that was found by Dr. Mason in 1999.  We understand Dr. Mayhall determined on a more probable than not basis, the medial meniscus tear found in February of 2000 was not related to the work injury, but rather degeneration.  However, he admitted it is possible the work injury damaged the internal aspect of the medial meniscus and started to set degenerative change into play. 

Furthermore, we find Dr. Mason’s surgery encompassed more than simply a medial meniscectomy.  On February 28, 2000, Dr. Mason performed arthroscopy of the right knee with “partial medial meniscectomy of the posterior horn and lateral meniscal shavings.”  Dr. Mason also performed a limited synovectomy of the medial compartment and anterior patellofemoral articulation. (emphasis added).   While the employer presented evidence regarding the medial meniscectomy performed by Dr. Mason, it failed to present any specific medical evidence to rebut the compensability of the “lateral mensical shavings” or the “limited synovectomy.”  Indeed, Dr. McGuire admitted he found synovitis, revealing inflammation or an irritant during his July, 1998 arthroscopic procedure.  Therefore, we find the employee failed to exclude work-related factors as a substantial cause for the need for Dr. Mason’s February, 2000 surgery.

Even assuming the employer rebutted the presumption of compensability, we find, by a preponderance of the evidence, the February 28, 2000 surgery was related to the work injury.  As noted above, we find the employer only presented medical evidence related to the medial meniscectomy and failed to specifically address the other aspects of his February 28, 2000 surgery. Regarding the medial meniscectomy, we pay particular attention to the medial pain the employee has complained of since reporting his work injury.

For instance, on July 31, 1997, Dr. Frost noted the employee’s “fairly specific medial joint symptoms.”  On September 10, 1997, Dr. Bryant suspected the employee suffered from chondromalacia patella, possibly compounded by medial plica syndrome.  On April 16, 1998, Dr. McGuire suspected a medial meniscus tear and noted the employee’s pain was “right along the jointline.”  Moreover, as noted above, while Dr. McGuire found no medial meniscus tear during his procedure, he did find synovitis, indicating inflammation, of the inferior surface of the medial meniscus.  Further, after surgery, physical therapy notes indicate the employee continued to complain of medial knee pain.  Finally, the MRI report dated August 28, 1999 revealed “increased signal intensity consistent with small intrameniscal tears of the medial and lateral menisci.”  In short, we find the medical record is replete with references to complaints of medial pain, as well as objective findings related to the medial meniscus, long before Dr. Mason’s surgery.  

Furthermore, we find the medical opinions in this case, in conjuction with the medial record, support the finding that the medial meniscectomy in February 2000 relates back to the work injury.  Dr. Mason clearly connected his surgery with the work injury.  In addition, on December 15, 1997, Dr. Mayhall concluded the work the employee performed with the employer “could increase pressure in the patellofemoral joint, and as well the medial joint line.”  In a later opinion, Dr. Mayhall concluded it is possible the work injury damaged the internal aspect of the medial meniscus and started to set degenerative change into play.  We find this is indeed the likely scenario in this case given the consistent complaints of medial pain, as well as the objective findings leading up to the medial meniscectomy in February 2000.  Consequently, we would find the employee has demonstrated the work-relatedness of Dr. Mason’s surgery by a preponderance of the evidence. Veco v. Wolfer at 870.  

Additionally, the employer argued Dr. Mason constituted an excessive change in treating physicians under AS 23.30.095.  However, we find the employee permissively treated with Dr. Mason.  Based on the employee’s testimony and Dr. McGuire’s records, we find Dr. McGuire determined the employee needed no further treatment and told him there was nothing he could do for him in June of 1999.  Therefore, we find the employee was entitled to a substitute treating physician.  Bloom v. Tekton, 5 P.3d 235 (Alaska 2000).  In addition, we find the employee’s earlier change to Dr. Ferris was also likely a permissible change, as the employee testified he went to Dr. Ferris after Dr. Bryant fell ill and was unable to treat him. Id.  We find all other medical treatment was directed by referral.

III. Is the employee entitled to additional TTD benefits?

AS 23.30.185 provides in pertinent part, “Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.”  Moreover, AS 23.30.395(21) states medical stability:

…means the date after which further objectively measureable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence;

We find the employee is not entitled to any additional TTD benefits from March of 1999 through November of 1999.  Dr. McGuire declared the employee medically stable on February 15, 1999, and there is no evidence the employee became medically unstable again through November of 1999.  Therefore, we deny and dismiss the employee’s claim for TTD benefits during this time period.

On the other hand, we find the employee is entitled to TTD benefits from February 28, 2000 to April 25, 2000.  As we concluded Dr. Mason’s February 28, 2000 surgery is compensable, we find the attending time loss from February 28, 2000 through April 25, 2000 is compensable.  We find while Dr. McGuire previously declared the employee medically stable on February 15, 1999, the employee became medically unstable again on February 28, 2000, when he opted to undergo additional right knee surgery.  We find Dr. Mason declared the employee medically stable again on April 25, 2000.  We also note the medical records clearly document medical improvement after the surgery.  Moreover, the employee testified he no longer needed a cane as has been unable to maintain employment since the surgery.  Therefore, we find the employee is entitled to TTD benefits from February 28, 2000 until April 25, 2000.


ORDER
1. The employee’s claim for benefits related to the left knee is denied and dismissed.

2. The employee is entitled to medical costs related to Dr. Mason’s February 28, 2000 surgery, as well as follow-up care.

3. The employee’s claim for TTD benefits from March of 1999 until November of 1999 is denied and dismissed.

4. The employee’s claim for TTD benefits from February 28, 2000 until April 25, 2000 is granted.


Dated at Anchorage, Alaska this  13th day of April, 2001.
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Marc D. Stemp, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of GEORGE  HERNANDEZ employee/applicant v. PROVIDENCE ALASKA MEDICAL CNTR, employer; PROVIDENCE HEALTH SYSTEM - WASHINGTON, insurer/ defendants; Case Nos. 199704974, 199715460; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this  13th day of April, 2001.

                             

   _________________________________

      




                            Shirley A. DeBose, Clerk
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� On 8/12/97, the employee filed a report of occupational injury stating he injured his left knee on 6/16/97 after putting too much weight on it due to his right knee injury.  


� X-ray by Dr. Ladyman dated 1/22/98.


� Dr. Frost’s report dated 1/22/98.


� MRI report dated 3/6/98.


� Dr. McGuire’s chart notes dated 8/4/98 and 8/17/98.


� Physical therapy note dated 10/1/98.


� Dr. McGuire’s  chart note dated 11/2/98.


� Dr. McGuire’s chart notes dated 12/14/98 and 2/15/99.


� Id. dated 6/21/99.


� Report by John Roberts, PA-C dated 2/11/00.


� Dr. Mason’s 2/24/00 report.


� Operative report dated 2/28/00.


� Dr. Mason’s 4/25/00 chart note.


� Dr. Mayhall’s 2/9/01 report.


� Deposition at page 5.


� Id. at page 7


� Id. at page 8 – 9.


� Id. at page 11.


� We find the employee’s testimony regarding consistent knee pain since the work injury credible, as well as supported by the medical record. AS 23.30.122.
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