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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             Juneau, Alaska 99802-5512

EMILE D. ANSELMO, 

                                                  Employee, 

                                                            Petitioner,

                                                   v. 

R.J.H., INC.,

                                                  Employer,

ALASKA NATIONAL INS. CO.,

                                                  Insurer,

                                                            Respondants.
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       INTERLOCUTORY

       DECISION AND ORDER

      AWCB Case No.  199819197
      AWCB Decision No. 01- 0076 

       Filed with AWCB Anchorage, Alaska 

       April  20,  2001


On March 28, 2001, in Anchorage, Alaska, we heard the employee’s petition to enforce a provision of the December 18, 2000 decision and order (“D&O”) issued by the Alaska Workers’ Compensation Board (“board”) in Anselmo v. RJH, AWCB Decision No. 00-0259 (December 18, 2000).  Attorney Steven Constantino represented the employee.  Attorney Timothy McKeever represented the employer and the insurer (“the employer”).  We sat as a two-member panel, as authorized by AS 23.30.005(f).  We closed the record at the conclusion of the hearing.   We reopened the record to receive the order of the Honorable Eric T. Sanders on April 13, 2001.  We closed the record when we next met to deliberate in this matter on April 18, 2001.
ISSUE


Shall the employee attend the board-ordered second independent medical evaluation (“SIME”)?

SUMMARY OF THE EVIDENCE

The employee injured his left arm in the course and scope of his employment in September 1998.  The facts are discussed at length in the board’s decision. Anselmo v. R.J.H., Inc., AWCB Decision No. 00-0259 (December 18, 2000).  We hereby incorporate the summary of evidence from that decision by reference.  Essentially, on September 11, 1998, the employee sought treatment from his family physician, Mario A. Lanza, M.D.  On July 7, 1999, Dr. Lanza referred the employee for psychiatric treatment, stating that the employee: 

feels he is getting quite depressed over this whole pain issue and the fact that he is needed to be out of work due to the pain; also the fact that his mother is dying of pancreatic cancer and due to the situation here, both financial and medical, he is not able to go home to visit.  

(Dr. Lanza’s 7/7/99 Chart Note).

Dr. Lanza referred the employee to Greg McCarthy, M.D., a psychiatrist, for work‑injury pain and litigation-stress related depression. On August 5, 1999, Dr. McCarthy diagnosed a major depressive disorder, single episode.  He prescribed an increase in the antidepressant Paxil, prescribed earlier by Dr. Lanza. On August 31, 1999, Dr. Lanza noted the employee had increased blood pressure and opined that it might be partly a physiologic response to the employee’s elbow pain and prescribed medication. The employee testified he never had any problems with depression and had never treated with a psychiatrist or psychologist before his work accident.  (Employee’s depo. at 37). On October 14, 1999, Dr. Lanza stated that, based on his prior knowledge of the employee, the employee was not depressed before his elbow injury and he opined that a very large portion of the employee’s current depression was related to the effects of his September 1998 work injury.  He further concluded that the injury‑related pain had a significant role in the employee’s hypertension. (Dr. Lanza’s 10/14/99 Chart Note). Dr. Lanza concluded that pain, "which is known to be a stimulator of blood pressure has a significant role in this patient's hypertension . . ."  Id.

On December 28, 1999, Dr. Lanza referred the employee to David E. Telford, M.D., a psychiatrist, for reactive depression secondary to a work injury and for elements of chronic pain syndrome.  Dr. Telford's impression was that the employee suffered a major depressive disorder.  Dr. Telford noted that the employee was coherent and logical, with fears about his treatment by the workers’ compensation insurance carrier. 

At the request of the employer, the employee was evaluated by Stephen P. Marble, M.D., and Gary Zeluff, M.D.  Drs. Zeluff and Marble noted the employee’s records indicated he had blood pressure as high as 140/90 in June 1997.  Although they stated that acute pain could elevate blood pressure, in their view the elevation is typically temporary or transient.  They pointed instead to the employee’s weight gain since his injury and the cessation of smoking as the likely culprits.  Drs. Marble and Zeluff concluded that the employee’s significant reactive depression was "partially" related to his injury.  They opined that the reactive depression was temporary and would resolve with three months of medication and therapy. 


On October 13, 2000, the employee’s treating psychiatrist, Dr. McCarthy, submitted an affidavit stating, “inasmuch as I saw Mr. Anselmo for treatment purposes, it would be inappropriate for me to address the cause or the relative contribution of any particular injury or event.”  (Dr. McCarthy’s 10/23/00 Affidavit at 2).


At the hearing, counsel for the employer argued:

Mr. Constantino has asserted today, for the first time, that the issues of Mr. Anselmo’s hypertension and depressive condition are issues to be resolved by the board at this hearing, and those are not issues that are to be resolved by the board at this hearing… There is nothing in the prehearing summary and at the hearing summary, or in any previous prehearing summary, which addresses the issue of the compensability of hypertension and/or depression.  Those are not issues which we are prepared to proceed on.

(10/3/00 Hr’g. Tr. at 17-18).


In light of the employer’s representation, the board ruled that the employer could supplement its medical evidence on the disputed issues until the day the record closed, approximately one month later.  (10/3/00 Hr’g. Tr. at 29). The employee argued that the employer was clearly aware that the employee’s hypertension and depression were at issue and were part and parcel of the employee’s claim.  To wit:

1. 7/7/99 -- Dr. Lanza referred the employee for psychiatric treatment, related to his work injury.
2. 8/31/99 – Dr. Lanza opined that the employee’s hypertension was related to his work injury.
3. 1/6/00— The employer sent the employee a letter stating: 

It has been several months since we obtained a medical release from you and so we need to obtain an updated medical release.  In addition, since the last release was obtained, Dr. Lanza has indicated that he believes that your high blood pressure is due to the work accident and that you are experiencing psychological problems as a result of the accident.  It is, therefore, necessary for us to obtain additional information concerning those parts of your claim. 

(Timothy A. McKeever’s 1/6/00 Letter to Employee) (underline added).

4. 1/13/00 – At a prehearing conference, the employer demanded the employee’s past  psychological and hypertension records.  The PreHearing Conference Summary notes that, “Mr. McKeever asked that the releases [regarding the employee’s psychological and hypertensive conditions] be signed [by the employee] as presented.  He stated that Mr. Anselmo is requesting treatment for his blood pressure and psychological counseling be paid for by the carrier and they are entitled to full disclosure of previous treatments.”  The prehearing chair ordered the employee to sign releases “which include the release of blood pressure and psychological counseling from 9/8/1996 forward.”  (1/13/00 PreHearing Conference Summary).

5. 2/21/00 -- At the request of the employer, the employee was seen by Drs. Marble and Zeluff.  They examined the employee for his psychiatric and hypertensive conditions and reviewed his medical records regarding those conditions.  They indicated that, “While acute pain (not chronic) can cause a temporary or transient elevation of the blood pressure, it is typically the systolic and does not cause chronic hypertension as seen in this case.”  (Drs. Marble and Zeluff 2/21/00 Report at 22).  They also noted the employee’s depression was “partially related to the upper extremity claim/condition.” Id. (emphasis in original).

6. 3/2/00 – The employer sent the employee’s treating physicians a letter stating:

Drs. Marble and Zeluff also do not find that Mr. Anselmo’s high blood pressure is due to his work injury and feel that any depression he has experienced is only temporary.  They feel that completion of a total of eight sessions with Dr. Telford and discontinuation of the anti-depression medications in the next three months are all the treatment indicated for Mr. Anselmo because of the work injury.  

(Timothy A. McKeever’s 3/2/00 Letter to Drs. Lanza, McNamara and Telford).

7. 3/4/00 – The employer controverted all of the employee’s benefits “excepting only psychiatric counseling by Dr. Telford consisting of no more than a total of eight sessions and anti-depressive medications for no more than three months i.e. until 5/21/00.”  The reason for the controversion was stated:

The February 21, 2000 report of Drs. Stephen Marble and Gary Zeluff establishes that the employee recovered from the work related injuries no later than June 1999, was medically stable at that time and has no work related permanent partial impairment.  His current conditions and complaints are not caused by the work related injury of 9/8/98.  Dr. Bret Mason concurs that the current conditions and complaints are not due to the 9/8/98 injury.  Further Drs. Marble and Zeluff believe any work injury related depression is only a temporary condition and that no more than a total of 8 counseling sessions is necessary and that anti-depression medications should be discontinued within the next three months.  

(Timothy A. McKeever’s 3/4/00 Controversion Notice).

8. 5/9/00 – Dr. Lanza responded to Mr. McKeever’s 3/31/00 letter and reiterated his opinion that the employee suffered hypertension and depression as a result of his work injury.

9. 8/3/00 – A prehearing conference was held.  The prehearing officer noted that “Each of the claimed items was discussed.”  The prehearing officer then listed 10 items that the employee was claiming, including “Reinstatement of benefits controverted on 03/04/2000.”  (8/3/00 Prehearing Conference Summary at 1).

10. 8/29/00 – A prehearing conference was held.  The prehearing officer noted, “this claim was filed on 11/02/1999.  It was amended at the March 20, 2000, the August 3, 2000 and August 17, 2000 prehearing conferences.  The prehearing officer noted that the issues for hearing were, inter alia, “medical costs” and, “compensability of all employee’s elbow conditions and reinstatement of benefits from 03/04/2000 controversion – TTD, medical, and vocational rehabilitation.” (8/29/00 PreHearing Conference Summary at 2-3).  At no time did the employer seek to bifurcate the hypertension and depression conditions from the employee’s claim.

11. 8/30/00 – The employer deposed the employee and questioned him regarding his psychiatric condition and hypertension.  (Employee’s 8/30/00 depo. at 37-38, 72-74, 84-85).

12. 9/21/00 – The employer deposed Dr. McNamara and questioned him regarding the employee’s high blood pressure and psychological condition.  (Dr. McNamara’s 9/21/00 depo. at 74).

13. 10/4/00 – The employer deposed Dr. Marble and questioned him regarding the employee’s high blood pressure and depression.  (Dr. Marble’s 10/4/00 depo. at 38-51).


Based on the dispute between the employee’s treating physicians and the employer’s evaluators, the board exercised its discretion under AS 23.30.095(k) and ordered that the employee be evaluated by a second independent medical evaluator.  Anselmo v. R.J.H., Inc., AWCB Decision No. 00-0259 at 30-31 (December 18, 2000).


On February 6, 2001, the Honorable Eric T. Sanders ruled:

Because Steelfab has demonstrated irreparable harm and raised serious and substantial questions, a stay of the lump sum past unpaid benefits awarded by the Board is granted pending appeal.  Steelfab has demonstrated irreparable harm if it pays the ongoing benefits awarded by the Board; but Steelfab fails to establish probable success on the merits.  Therefore, stay of the ongoing benefits award is denied.  (Sup. Ct. Case No. 3AN-00-3769 CI 2/2/01 Order at 7).


On April 13, 2001, after our hearing in this matter, Judge Sanders, at the request the employer, clarified his order, staying the board’s decision to order a SIME regarding the employee’s depression and blood pressure conditions.  (Judge Sanders’ 4/13/01 Order Clarifying the Scope of the Stay).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 44.62.560(a) provides in pertinent part:  "Judicial review by the superior court of a final administrative order may be had by filing a notice of appeal in accordance with the applicable rules of court governing appeals in civil matters."  The employer here did so.  (Employer’s 12/28/00 Appeal).  


AS 44.62.570(f) provides:  "The court in which proceedings under this section are started may stay the operation of the administrative order or decision until (1) the court enters judgment;  (2) a notice of further appeal from the judgment is filed; or (3) the time for filing  the notice of appeal expires."  After hearing the employee’s petition to enforce our December 18, 2000 decision, Judge Sanders issued an order specifically staying the board’s SIME’s order.  As an administrative tribunal, we have no authority to modify Judge Sanders' April 13, 2001 order.   The employee's request that we enforce our December 18, 2000 order regarding SIME’s is denied and dismissed pending the Superior Court appeal. 

ORDER


The employee’s petition to enforce our December 18, 2000 order requiring the employee to attend the board-ordered SIME’s is denied and dismissed.


Dated at Anchorage, Alaska this 20th  day of April, 2001.





ALASKA WORKERS' COMPENSATION BOARD
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William P. Wielechowski,
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Philip Ulmer, Member
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