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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             Juneau, Alaska 99802-5512

GLENN A. TISDALE, 

                                                  Employee, 

                                                            Applicant

                                                   v. 

COOK INLET SPILL PREVENTION,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                  Insurer,

                                                            Defendants.
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       INTERLOCUTORY

       DECISION AND ORDER

      AWCB Case Nos.  199207389, 199403352
      AWCB Decision No.  01-0078

       Filed with AWCB Anchorage, Alaska 

       on April  25,  2001

We heard the employer’s petition for an order to exclude evidence on March 28, 2001 in Anchorage, Alaska.  The employee was represented by attorney Michael Jensen.  The employer was represented by attorney Timothy McKeever.  We heard this case as a two member panel, a quorum under AS 23.30.005(f), and closed the record at the end of the hearing.


ISSUES

Shall we grant the employer’s request to exclude Dr. Cobden’s testimony and medical report as evidence?


SUMMARY OF THE EVIDENCE

The employee worked as a spill technician for the employer.  The employee initially injured his low back on April 13, 1992 when he slipped on ice at work.  On April 15, 1992, he sought treatment for his lower back pain from William West, D.C. in Soldotna.  The employee made three more visits to Dr. West on April 17, 20, and 22, 1992.


On February 24, 1994, the employee injured his lower back at work when he slipped on ice while carrying a hydraulic motor.  He returned to Dr. West for treatment on February 28, 1994.  The employee also visited Dr. West on March 1 and 7, 1994.  Soon after, Dr. West released the employee from medical care due to the lack of contact from the employee.


The employee visited Dr. West a number of times in 1996 for his low back pain after he shoveled snow.  Later, the employee saw Dr. West on December 7, 1997 after he experienced low back pain from moving items earlier in the week.  During that visit, Dr. West referred the employee to Providence Hospital for a MRI test.  The results of the MRI test showed that the employee suffers from a central and right-sided disc herniation at L4-5 and degenerative disc disease at L2-3, L3-4, and L4-5.  Dr. West then referred the employee to Louis Kralick, M.D. for an evaluation.  On March 24, 1998, the employee saw Dr. Kralick, who found no indication for surgical intervention and recommended continuing with conservative treatment that was already started with Dr. West. 


The employee visited Dr. Fraser at the Soldotna Clinic on October 20, 1997, November 3, 1997 and April 6, 1998.  The first two visits were for a right ankle injury the employee sustained during a non-work related accident. On the April 6, 1998 visit, the employee complained of being overweight and that he suffered from a herniated disk.  The employee told Dr. Fraser that Dr. Kralick advised him to lose extra weight so that his back would be better.  Dr. Fraser gave the employee a prescription of Meridia for weight loss, recommended a dietitian for a weight loss diet regime, and an exercise program in order to lose weight.  He then returned to Dr. West on April 1, 1998 for further treatment on his back.


At the employer’s request, an independent medical examination performed by Richard Peterson, D.C. on August 21, 1998.  Dr. Peterson found the employee suffered from degenerative disk disease, had a history of meralgia paresthetica resolved by weight loss, and a history of lumbar strain due to his injury on April 13, 1992.  Dr. Peterson’s opinion was that the employee did not have a permanent impairment due to his April 13, 1992 injury, but was due to his degenerative disc disease.


On February 12, 1999 based on Dr. West’s referral, the employee visited David Mulholland, D.C. for an impairment rating.  Dr. Mulholland found the employee suffered from chronic lumbar sprain-strain syndrome, disc herniation and lumbar subluxation complex.  His opinion is that the employee has a 17% whole person impairment rating based on the AMA Guides to the Evaluation of Permanent Impairment (4th ed., 1995) using the Range of Motion Model.  


The board approved a second independent medical examination of the employee that was conducted on September 29, 1999 using Douglas Smith, M.D.  Dr. Smith’s diagnostic impression of the employee was chronic recurrent low back pain caused by multilevel lumbar degenerative disc disease with protrusion at L4-5 central and right and a history of superimposed sprain-strain.  He did not attribute the employee’s current symptoms and need for treatment to the April 13, 1992 work injury.


On June 15, 2000, the employee saw Richard Cobden, M.D. in Fairbanks.  Dr. Cobden examined him, at the employee’s request, to answer specific questions asked by the employee’s attorney in a letter dated March 17, 2000.  Dr. Cobden diagnosed the employee as having a “status post lumbosacral injury with persistent right-sided sciatica and probable herniated nucleus pulposus, currently quiescent.”  He attributes the employee’s current symptoms and need for treatment to the April 13, 1992 work injury.


On February 23, 2001, the employer filed a petition asking the board to strike the Dr. Cobden’s report and exclude his testimony at hearing on the basis that the employee, and without authorization from the employer, excessively changed physicians.  AS 23.30.095(a) and 8 AAC 45.082(c)(2).  In support of its argument, the employer relies on Lau v. Caterair International, AWCB Decision No. 00-0055 (March 24, 2000), Penny T.R. Baker Withrow v. Crawford and Co. and National Union Fire Ins. Co. of Pittsburgh, AWCB Decision No. 00-0162 (July 28, 2000) and several other board decisions.  In response, the employee makes two arguments.  First, that Dr. Cobden was the employee’s first change of attending physicians because he argues Dr. Fraser did not treat him for his back injury. The employee’s second argument, in the alternative, is that Dr. Cobden is his expert witness.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

In reviewing the parties’ arguments, the evidence in the record, and applicable law, the two-member panel is deadlocked and cannot come to a decision.  Panel member Ms. LaCara is of the opinion that the employee visited Dr. Fraser for his weight problem, not for his back injury and thus was entitled to make one change of attending physician when he visited Dr. Cobden.  AS 23.30.095(a) provides in part:

“…When medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits.  The employee may not make more than one change in the employee’s choice of attending physician without the written consent of the employer.  Referral to a specialist by the employee’s attending physician is not considered a change in physicians.  Upon procuring the services of a physician, the injured employee shall give proper notification of the selection to the employer within a reasonable time after first being treated.  Notice of a change in the attending physician shall be given before the change.”


When an employee gets “treatment, advice, an opinion, or any type of service from a physician for the injury,” the employee designates an attending physician.  8 AAC 45.082(c)(2).  Both panel members would find the employee’s initial attending physician was Dr. West when he first sought treatment on April 15, 1992.


However, the employee made three visits to Dr. Fraser on October 20, 1997, November 3, 1997, and April 6, 1998.  Dr. Fraser’s chart notes indicate that the employee complained of being overweight and that he suffered from a herniated disk.  The employee told Dr. Fraser that Dr. Kralick advised him to lose extra weight so that his back would be better.  Dr. Fraser gave the employee a prescription of Meridia for weight loss, recommended a dietitian for a weight loss diet regime, and an exercise program in order to lose weight.  Dr. Fraser did not prescribe any medications or exercise for the employee’s back pain.  Panel member Ms. LaCara would find that Dr. Fraser treated the employee solely for his weight problem. During this time the employee continued to treat with Dr. West.


We have held a one-time visit to an emergency facility following an accident does not necessarily constitute a choice of attending physician under AS 23.30.095(a).  Toskey v. Trailer Craft, AWCB Decision NO. 97-0130 (June 12, 1997).  In this case, the employee’s two visits to Dr. Fraser on October 20, 1997 and November 3, 1997 were for a right ankle injury the employee sustained in a non-work related accident.  Clearly, the employee had not changed his attending physician by visiting Dr. Fraser for his ankle injury.


In Jaouhar v. Marenco, Inc. and Alaska National Inc. Co., AWCB No. 98-0166 (June 24, 1998) the employee injured her left knee, ankle and great toe.  The employee then went to a physician for a renal evaluation after x-rays taken for the employer’s medical evaluator indicated a shadow near the employee’s kidney.  We held that the physician treating the employee for her kidney problem does not constitute a choice of an attending physician because the care was for a non-work related condition. Id., at 6.  In the case at hand, the employee sought treatment from Dr. Fraser for his obesity upon Dr. Kralick’s recommendation
.  Even though the employee disclosed he had a herniated disk and that losing weight would help his back, Dr. Fraser’s treatment for the employee focused only on his obesity by prescribing medication and exercise for weight loss.  Dr. Fraser did not prescribe exercises or physical therapy for the employee’s back.  The employee has not claimed his obesity as a work-related injury.  Thus, under the language of 8 AAC 45.082(c)(2), the employee did not change his attending physician to Dr. Fraser by seeking treatment for his obesity.  Therefore, Ms. LaCara would find that the employee’s three visits to Dr. Fraser do not constitute a change in attending physician under AS 23.30.095(a).  


The employee visited Dr. Cobden on June 15, 2000 for an evaluation of his back.  Since the employee’s visits to Dr. Fraser do not amount to a change in physicians, the employee’s visit to Dr. Cobden for an evaluation on his back would be his one allowable change in attending physicians under AS 23.30.095(a).  Therefore, Ms. LaCara would allow Dr. Cobden’s medical report to be included in the case record and his testimony be admissible at the hearing on the merits.   


Board member Mr. Ulmer would find that the employee treated with Dr. Fraser on April 6, 1998 to alleviate his back pain.  The employee told Dr. Fraser during his visit that Dr. Kralick recommended he lose weight to make his “back feel better.”  In addition, Dr. Fraser’s assessment of the employee was that he was overweight and suffered from a herniated disk.  Dr. Fraser’s chart notes make clear that although he prescribed medication for weight loss, he and the employee intended to treat his back pain.  Since Dr. Fraser treated the employee for his back, Mr. Ulmer would regard Dr. Fraser as the employee’s one allowable change of physician.


In Sherrill v. Tri-Star Cutting, AWCB Decision No. 95-0118 (May 1, 1995), we refused to consider the employer’s medical reports from two physicians after it failed to get the employee’s consent to change physicians under the same restriction placed on employers in AS 23.30.095(e).  Similarly, in Anderson v. Federal Express, AWCB Decision No. 98-0104 (April 24, 1998), we did not consider the reports of the employee’s unauthorized third physician in her claim for disability benefits.  In this case, Dr. Cobden is the employee’s third change of physician, a change that was not authorized by the employer.  Thus, Mr. Ulmer would find the employee’s visit to Dr. Cobden in Fairbanks an excessive change in physician and would exclude Dr. Coben’s medical report and testimony as an attending physician at the hearing on the merits.  However, Mr. Ulmer believes that the employee may present Dr. Cobden as an expert witness at the hearing.  8 AAC 45.120(c) gives the parties the right to call and examine witnesses at hearing.


A decision and order can only be made by a quorum of a panel.  AS.23.30.005(f).  In instances of a deadlocked two-member panel, a third board member who did not attend the hearing will review the written record, evidence and hearing recording to deliberate with that panel to make the decision.  8 AAC 45.070(k)(2)(A).  According to 8 AAC 45.070(l), before a third member is added to the panel, the parties are notified of the third member’s identity and given the opportunity to disqualify that member.  Given that the hearing on the merits of this case will occur April 25, 2001, prior notice to the parties to add a third member is not possible before then.  Therefore, under our broad-based discretion concerning the conduct of hearings under AS.23.30.135, we will refer this decision to the full three-member panel hearing the merits of this case.  The three-member panel for the April 25, 2001 hearing will review the written record, evidence and hearing recording to make the decision.

ORDER

Since the two-member panel could not reach a quorum for a decision, it shall be deferred until the next hearing, April 25, 2001, which will be heard by a three-member panel.


Dated at Anchorage, Alaska this 25th day of April, 2001.
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Cecilia LaCara, Designated Chair
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Philip Ulmer, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of GLENN A. TISDALE employee/applicant; v. COOK INLET SPILL PREVENTION, employer; ALASKA NATIONAL INS. CO., insurer/defendants; Case Nos. 199207389, 199403352; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 25th day of April, 2001.

                             
_____________________________________

                            



 Shirley A. DeBose,  Clerk
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� Dr. Fraser’s April 6, 1998 chart note is the first indication that the employee’s obesity hinders his recovery from back pain.  Dr. Kralick’s March 24, 1997 letter to Dr. West does not recommend weight loss as a treatment for the employee’s back pain.
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